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SOMAWANSA, J. AND
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CA 83/2004.

DC KURUNEGALA 6709/M.
"JULY 16, 2004.

Judicature Act, — Section 46 (1) — Transfer of a case — Fair and Impartial
trial cannot be held? — Members of the Bar refusing to appear — Proof? —
Civil Procedure Code section 87 (3). :

The petitioner is seeking to get the inquiry under section 87 (3) transferred
from the Kurunegala District Court to the District Court of Colombo.

The petitioner contends that the members of the Kurunegala Bar are refusing
to ‘appear for her as her earlier attorney-at-law who had admitted that he has
made a mistake in informing the petitioner a wrong date as the trial date is a
member of the Kurunegala Bar and contends that the members of the
" Kurunegala Bar had refused to appear for her in the case.

Held: .

(1) Except for a mere statement that the members of the Kurunegala
Bar are refusing to appear for her the plaintiff - petitioner has not
mentioned the name of a single attorney-at-law who refused to
appear on her behalf. :
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(2) The plaintiff petitioner is not without remedy for if no attorney-at-law
from the particular Bar would appear for her she could still get the
services of an attorney-at-law from an outside Bar-even if such
endeavour turns out to be costly for it is she who had instituted the
instant action seeking certain reliefs.

(3) In making an order under section 46 one must also keep in mind the
hardships if any the respondent would have to face if the application
is allowed. If the application is allowed then the defendant -
respondent too would have to incur heavy costs for travelling and

. for retaining counsel from Colombo.

APPLICATION under section 46 of the Judicature Act:
D. K. Dhanapala with K. S. Kulatunga for petitioner.

S. Mahawanniarachchi for respondent.

Cur.adv.vult.

July 30, 2004.
ANDREW SOMAWANSA, J.

. Inthis application the plaintiff-petitioner is seeking the transfer of
case No. 6709/M of the District Court of Kurunegala to the District
- Court of Colombo in terms- of section 46 of the Judicature Act as
amended. The basis ‘of this application appears to be that no
Attorney-at-Law from the Kurunegala bar is willing to appear for her
and that she would not have the benefit of a fair and impartial trial.
The defendant-re’spondént has filed objections to this application.
When this matter was taken up for inquiry both parties agreed to
resolve the matter by way of written submissions. Accordingly both
parties have tendered their written submissions.

It is common ground that the trial in the instant case was fixed
for 25._03.2002 on which date the Attorney-at-Law for the plaintiff-
petitioner moved for a postponement of the trial. A postponement
was granted subject to the plaintifi-petitioner paying costs fixed at
Rs. 1000/- and the trial was re-fixed for 11.06.2002.

‘The position of the plaintiff-pétitioner is that on 10.06.2002 she
went to see her Attorney-at-Law Mr. D.M.D. Dissanayake to give
him instructions but was asked by Mr. Dissanayake to come on the
following day. When she went to Mr. Dissanayake’s office on the
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following day the office was closed and there was a notice to say 20

the trial in the instant action would be taken up on 11.07.2002 and
with instructions for her to be present in Court on 11.07.2002.
Subsequently she had come to know that her case had been called
on 11.06.2002 and as she was absent and unrepresented the case
had been dismissed. When she brought this to the notice of. her
Attorney-at-Law Mr. Dissanayake he had filed an affidavit dated
20.06.2002 and on 25.06.2002 the said Attorney-at-Law Mr.
Dissanayake had revoked his proxy. Thereafter the plaintiff-
petitioner filed a new proxy of Mr. W. F. B. Fernando, Attorney-at-
Law on 02.07.2002 and the said Attorney-at-Law filed papers to
have the order made on 11.06.2002 vacated and to have the case
restored to the trial roll. The inquiry into this application was fixed
for 09.12.2002 and Mr. W. F. B. Fernando, Attorney-at-Law also
handed over to plaintiff-petitioner revocation papers dated
25.07,2002 to revoke his proxy which she filed in Court
subsequently. Thereafter she had made a complaint to His
Lordship the Chief Justice and to the Président of the Bar
Association, informing them of the incident that had taken place
and her inability to retain an Attorney-at-Law from the Kurunegala
bar. Copies of these complaints were also filed of record and also
a motion was filed in Court on 06.10.2003 seeking a postponement
of the inquiry in order to retain an Attorney -at-Law.

Counsel for the plaintiff-petitioner submits that all the Attorneys-
- at-Law practicing in Kurunegala bar have refused to appear on her
behalf to rectify the error made by Mr. Dissanayake, Attorney-at-
" Law as he is a fellow- member of the said bar. That under these
circumstances no lawyer from Kurunegala or Kuliyapitiya bars
would appear on her behalf and the plaintiff-petitioner’s attempts to
retain an Attorney-at-Law from outside also failed due to heavy fees
required by them. He also submits that she cannot afford such
payment of fees to a registered Attorney-at-Law and a counsel
brought in from another bar to appear on her behalf in the District
Court of Kurunegala and that she feels justice will not be meted out
to her |f the case is heard in Kurunegala

On the face of the averments in the petition there does not seem
~ to be any reason for any Attorney-at-Law to refuse or refrain from
appearing on behalf of the plaintiff-petitioner, in an inquiry under
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section 87(3) of the Civil Procedure Code and if as alleged by the
“plaintiff-petitioner her Attorney-at-Law had taken down the trial date
incorrectly there is no reason for the same Attorney-at-Law or for
any other Attorney-at-Law to refuse to appear on her behalf and to
take steps to have the dismissal set aside. For in terms of section
87(3) of the Civil Procedure Code an order dismissing an action for
failure of plaintiff to appear on the trial date may be vacated on an

application made within a reasonable time and good cause shown -

for default of appearance. In the circumstances except for the two
complaints made to His Lordship the Chief Justice and the
President of the Bar Association which are her own doing, there
does not appear to be any other reason as to why an Attorney-at-
Law from the Kurunegala bar would refuse or refrain from
appearing for the plaintiff-petitioner. In fact Mr. D.M.D.B.
Dissanayake has admitted that the mistake was on his part in
informing the plaintiff-petitioner a wrong date as the trial date and
has given an affidavit to this effect which had beéen tendered to
“"Court, Paragraphs 2, 3 and 4 of his affidavit reads of follows:

02. gz 6709/5C ¢ RSEOE ¢Belm 8 ¢dmsencd sd5 &%

586D cdam®s S, 98 O gm0, 5B|®BIBusd csccd O -

gce SHPRAC o I8 83D OB »HHDO COIE) BE gos
20020325 D2 &5 Beooned Sudmd Sges a0 S 858.

03. &2 Bwiw Emesis € 8 ©»Red Bge Dwiw Eme Dnows? s

BRPeew Ocd oo 88 cxmcd 20020711 D5 Em O @md -
300658325000 ¢ o® g Boow §me dnews’ @ B85 cocqd g

SQ&.

04. ©oc3 O¢ 20020611 605 €5 688 BH>ED DwrHd D &S &v3,
882 ®oxd 6380 i @ gdmCeRnd 6B 65NBO® e
2P0 gBlcds D §5 D B8 cwip® 8581 586® € 6o B

© QD @ S BOB. D¢ &8 ®es 11 o5t 88 11 oxnedst 5@ ogfs
DBz} c3g0z3 B® Sesd 6O 25353253&)(.5 clom § DD D 8e0n B
88@” :

I might also say that except for a mere statement that the
members of the Kurunegala bar are refusing to appear for her the
plaintiff-petitioner has not mentioned the name of a single attorney-
at-law- who refused to appear on her behalf after Mr. W. F.B.
Fernando revoked his proxy.
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Counsel -for the plaintiff-petitioner also refers.to journal entry
(02) dated 11.06.2002 which reads as follows:

B8z, 8. &®, 8. 8. Ceamium 30 & @REE cDBeDS,
| BBer, o OB Owd IS, 60D
5 BERBwC; . ,
B3B8 83 ,

666 @3dzs 6Ees Sp. 1000/~ 2536008, & 3w HED ®wigdd OO’

B8 gy G8.
&5 gdmiencd ¢ HED Ed» GE.

gBiesz: gesd eySy
He submits that the very unusual payment of Rs. 1000/- in the

absence of the petitioner amounts: to suspicion. As the plaintiff-
petitioner was absent on 11.06.2002 who had paid the said sum of

Rs. 1000/- to the defendant-respondent is not clear. Be that as it -

may, the plaintiff-petitioner admits that she was absent on that day
and there being no application for a postponement the learned
District Judge has correctly acted in terms of section 87(1) of the
Civil Procedure Code in dismissing the plaintiff-petitioner’s action.
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The learned District Judge. cannot be faulted for dismissing the -

action and no.suspicion can be attached to the order of the learned
District Judge.

Section 46 of the Judicature Act in terms of which this
application is made reads as follows:

46 (1) “Whenever it appe_ars to the Court of Appeal —

(a) that a fair and impatrtial trial cannot be had in any particular
court or place; or

(b) that some questions of law of unusual difficulties are likely to -

arise; or
(c) that a view of the place in or near which any offence is

alleged to have been committed may be required for the
- satisfactory inquiry into or trial of the same; or

(d) that it is so expedient on any other ground,

the court may order upon such terms as to the payment of costs
or otherwise as the said court thinks fit, for the transfer of any
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action, prosecution, proceeding or matter pending before any
court to any other court and accordingly in every such case, the
court to which any such action, prosecution, proceeding or
matter is so transferred shall, notwithstanding anything to the
contrary in this or any other law, take cognizance of and have
the power and jurisdiction to hear, try and determine such
action, prosecution, proceeding or matter, as fully and effectually
to all intents and purposes as if such court had an original power
and jurisdiction.”

- The grievance of the plaintiff-petitioner appear to be that in the
instant action filed by her a fair and impartial trial cannot be had in
the District Court of Kurunegala. However reasons given by the
plaintiff-petitioner in this respect 1should say, do not warrant or are
insufficient to arrive at such a conclusion. Hence | am unable to find
any justifiable or valid reason as to why this Court should act in
terms of the said section 46 of the Judicature Act.

in making an order under section 46 of the Judicature Act one
must also keep in mind the hardship if any the respondent would
have to face. In the instant application the plaintiff-petitioner is
~ seeking a transfer of an action instituted in the District Court of
Kurunegala to the District Court of Colombo. As submitted by
counsel for the defendant-respondent if this application is allowed
the defendant-respondent too would have to incur heavy costs for
travelling and for retaining counsel from Colombo.

i migHt also say that even if this application is not granted the
plaintiff-petitioner is not without remedy for if no Attorney-at-Law
from the Kurunegala bar would appear for her she could still get the
- services of an Attorney-at-Law from an outside bar, even if such an

"‘endeavour turns out to be costly. For it is she who had instituted the

instant action seéking certain reliefs.

- For the above reasons, | see no merit in the plaintiff-petitioner’s
. application and the same has to fail. Accordingly | dismiss the
plaintiff-petitioner’s application with costs fixed at Rs. 2500/=.

EKANAYAKE, J. - lagree.

: Applicatioh dismissed.
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