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Present: Garvin and Dalton JJ., and Jauyewurdene A.J.

HEWAWASAN v. GUNASEKERE.
193—D. C. Galle, 21,468.

Partition—Sale  of divided lots after interlocutory  decree—Legality —
Cureinnd for furlther assuwraice—Ordinence No, 10 of 18G4, ~. 17,

In a2 partition action, after interlocutory deerec was entered,
a commission was issued and a survey of the land made, according
to which it was proposed to allot to the defendant certain  specific
lots in the final decree. _

Beforc  final decrec  was entered the  defendant  transferrcd
the said lots to the plaintiff, with an undertaking {co execuie
such other deeds, &c., as may be neccessary fo assure more perfeetly
the premises to the purchaser.

Held (by Garvin and Dalton JJ., Jayewardene AT, dissent-
ing), that thc transaction was not obnoxious to scetion 17 of the
Partition Ordinance, and might be given effect to, as belween the
two  parties.

N a partition action the defendant was declured cutitled to
I certain shares of a land, and the Swveyor-Commissioner
proposed o assign him lots 2a, 2B, and 2 as his share. After the
~cheme of partition had been settled, but before final decree was
cntered, two deeds, Nos. 27 and 28, respectively, were cxecuted
hetween the plaintiff and the defendant. By deed No. 27 the
defendant sold and purported to convey to the plaintiff lots 2a,
28, and 2; and by deed No. 28 the parties considering that the
deed was executed before final decree further agreed to give
efficacy to the deed of sale No. 27. No possession wus to be granted
to the plaintiff until after final decree was entercd. After final
decree was entered the plaintiff requested the defendant to execute
a further deed conveying to him the lots 2, 2B, and 2 awarded
to the defendant by the final decree. The defendant failed and
neglected to execute the deed, and this action was brought to
compel him to do so. The plaintiff’s claim was successfully resisted
in the District Cowrt on the ground that deeds Nos. 27 and 28
were obnoxious to section 17 of the Partition Ordinance. From
this judgment and order the plaintiff appealed.

Hayley (with H. V. Perera and Ameresekerc). for plaintiit appel-
lant.—The question that has to be decided is whether the covenant
for further assurance is obnoxious to section 17 of the Partition
Ordinance. Seciion 17 applies only to undivided shares, not
to specific allotments (Louis Appulamy v. Punchi Baba 1),

1(1904) 10 N. L. R. 196,
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In Appuhamy v. Babun Appu'® the conflict was hetween two

Hewawasan Stentees deriving title from the same source. They asked for a
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declaration of title and not for a declaration that the covenant
was a valid one.

A subsequent acquisition of title by the vendor acerues to the
vendee (vide Rajapakse v. Fernando ), In Collyer v. Isaacs ® it was
held that where one transfers for valuable considerstion his
interests under his father’s will, he will be compelled by equity
to do so when he does obtain an interest under the will.

Counsel also cited 16 N. L. R. 393; Jabbar ». Marikar A ven
if the sale conveys no interest, yet the covenant stands as a
separate contract. In Parker v. Duswell > it was held that
although a conveysnce may fail to transfer any interest, yet it

may be good as a promise to convey which may be specifically
enforced.

If the final decree wipes out all previous title, then the vendor
must be regarded as a constructive irustee for the vendee of what
he obtains under the final decree. This is a matter where only
the vendor and vendee are concerned and no third parties are
interested, and there must be some very strong policy of the law

against the currying out of the covenant befote the vendor is
ullowed to go back on his own promise.

Counsel also cited Edward v. Dick 8; Pilpot v. Pilpot

y Merwell
on Statutes 374, 609.

Dricberg, K.C'. (with Soertsz), for defendant, respondent.—
Section 9 wipes out whatever right, or title, or claim in the said
property. The deed in question is a present transfer, not an agree-
ment to convey. In Perera v. Alvis  a mortgage of an entire land
pending action wuas held effective only as to extent of mortgagor’s
undivided intevest. Any ftitle plaintiff had, or any claim to title,
is extinguished by section 9. The final decree is conclusive, ¢.g.,
servitudes are extinguished. The effect of section 9 is not creation
of new title, but elimination of previous titles. The reason for the
words ‘‘ until the Cowrt “have refused to grant the
application ”’ are explained in Perere v. Alvis (supra). Specific
performance would be refused where the original contract is void.
Elphinstone and Norton 499.

Although by 22 N. L. R. 137 a trust is not destroved by a final
decree, it would not apply here because the facts do not show a
trust. Here there is only an obligation, and every obligation is not
a trust. What the plaintiff got is a claim to title, which is more
than an equitable right.

1(1923) 25 N. L. R. 370. 527 L. J. Chan. 812.
£(1920) 21 N. L. R. 49+. S4B. d& A.212. )
3(1881) 19 C. D. 342. 7 10 Gone. Bench 85.

3(1920) 22 N. L. R. 129. 8(1913) 17 N. L. R. 135.
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Mazwell (6th ed.) 379. The word ** void * is construed to mean
void for some purposes, and not void for other purposes. But
there will be no difficulty where some transaction is declared
to be umiawfzl. Here the transaclion is void for all purposes
{vide sections 9 and 17). TUnder the Roman-Dutch law it is
impaossible for a man to sell what he dces not own. When the vendor
-subsequently obtains what he previously purported to sell, the
vendee dces not get this acquisition of title from the vendor, but his
title on the deed is perfected. All this presupposes the existence
of a deed whick must be valid. (27 Halsbury, ss. 13-15; 2 Williams
148.) _

Hayley, n repiy.—Dealings between vendor and vendee sometimes
«reate a constructive trust (Rose ». Waison *).

The mere use of the word *° unlawful *’ does not prohibit the act
so long as it is not within the mischief of the act. Where a contract
is partlv valid and partly invalid and the parts can be severed, the
good part remains. Mezwell 701. The deed is purposely made
in order that it may not conflict with the decree. The object
.of the parties was not to_avoid the Statute. If the title is bad the
vendee mav fali back on the covenant for further assurance.
Sugden, 612 and 613.

- May 8. 1926. Gapvix J.—

The {acts material to the questions reserved for decision by a
Bench of three Judges by my brothers Dalton and Jayewardene,
before whom this appeal was originally argued, are well ascertained.

By the interlocutory decree entered in partition case No. 12,213
of the District Cowrt of Galle, to which the responden:t to this
appeal was a party, the Court declared the respondent and certain
others entitled in certaln proporiions to a land called Assalakanda
Addera Deniva and ordered a partition.

In pursuance of a commission issued for the purpose a survey
was made and a plan prepared setiing out the manner in which it
was proposed to partition the land. This plan, which is dated
January 17, 1922, wasx made by J. H. Dahanayake, Licensed
Surveyor. aud the lois marked 21, 2B, and 2 in that plan were
the portions which it was proposed to assign to the respondent
as apd for his share of Assalakanda Addera Deniya. This scheme
of partiticn was confirmed by the Court, and final decree in accord-
ance therewith was entered on September 14, 1923.

After the Commissioner had formulated his scheme of partition.
but before ihe final decree was entered, a certain transaction took
place between the persons who are the parties to this appeal, and
two deeds bearmng Nos. 27 and 28, respectively, both attested by
H. Louis de Silva, Notary Publie, were executed on Febrrary 6, 1923,

! 10 House of Lords 672,
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By deed No. 27 the respondent sold and purported to convey o
the appellant the lots 21, 28, and 2 earlier referred to and delineatel
in Mr. Dahanayake's plan of June 17, 1922. He also agrecd
to *‘ do and execute or cause to be dome or executed all further
nets, deeds, matters, and things as shall or may be necessary for the
better or more perfectly assuring the said premises or any part
thereof *’ unto the purchaser.

By deed No. 28 the parties. who were the present appellunt and
respondent, in consideration of the purchase and ssle recorded in
leed No. 27 and in view of the fact that that deed was executed
before final decree, agreed and bound themselves by various coven-
unts, the purpose whereof was to give efficacy to the sale by the
respondent. to the appellant. It was specially agreed that the
appellant was only to have possession after the final decrée was
entered. :

After final deeree the appellant requested the respondent to
execute a further deed conveying to him the lots 21, 2B, and 2. of
which he had by that decree been declared to be the owner. The
respondent neglected to comply with this request, and the present
action. was brought to compel him to do so. The claitn of the
appellant was successfully resisbed in the Court below on the ground
that deeds Nos. 27 and 28 were obnoxious to section 17, as béing in
effect the alienation of an undivided share by a co-owuer during
the pendency of a partition action. The question we have now -
to consider is whether the District Judge was right.

What is'the trabsaction of which the deeds Nos. 27 and 28 ave
the record?” The parties to these deeds ave the parties to this
action, and the matter is free of-/the complications of claitns by
persons who are strangers to the contract. Now, the parties know-
that final decree had not as yet been entered in the action for the
partition of Assalakanda Addera Deniya. They knew also that
a partition had been ordered and that the Commissioner had
proposed a scheme of partition by which he recommended that
lots 21, 28, and 2 in Mr. Dahanayake’s plans should be assigned
to the respondent as and for his shave. This is patent on the facc
of the deeds. Acting on what they regarded ag the moral cerbainty
that lots 2a, 28, and 2 would be allocated -to the respondent, the
parties entered into the transaction recorded in the deeds under
consideration. It is clear from the language of deed No. 27 that
what the respondent sold and the appellant bought were the lots
2a, 28, and 2, and that the respondent purported to convey these
lots 'to the appellant, binding himself to do and execute all such
further acts and deeds as may be necessary to assure to the appellant
the title he purported to convey. The contemporaneous deed
No. 28 is an ugreement expressed to huve been made in consider-
ation of the grantee having purchased certain premises by bill ot
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sale No. 27. The inost material parts of the agreement are 1926
clauses 2, 3, and 4. which are as follows: — GARvVIN J,

‘“2, That in view of the fact that the usforesaid hill of sale was Hewawesan
executed before the final decree in case No. 19,218 of Gunat’s.okere
the District Court of Galle, the grantor hereby promise

and agree that he shall not do any act, matter, or thing

at any time after these presents whereby the said grantee

or his aforewritten shall be deprived of his or their title,

interest, and claim under the said bill of sale.

It is also agreed between the parties that the said bill of

sale shall be of full force and valid at law and that the

grantee and his aforewritten shall be at liberty to enjoy and

possess the premises conveyed only after the entry of final

decree in case No. 19,218 of the Distriet Court of Galle.

‘“4. It is also further agreed between the parties that the
costs of the partition case No. 19,218 of the Distriet Court
of Galle and whatever appraisement of the land referred
to in the bill of sale aforesaid with regard to the improve-
ments therein made in excess of the present appraisement
made by My, Dahanayake, Licensed Surveyor, shall be
borne by the grantee and his aforewritten.” '

<«

It was cvideni to the parties that inasmuch as the scheme of
partition proposed by the Comimissioner had not been confirmed by
a final decree the respondents had no title to lots 2a, 28, and 2,
and that those lots had no existence &s separate holdings. The
respondent, therefore, agrees that he will do nothing which will
tend to deprive the appellant of the benefit of the sale to him of
these lots, while the appellant recognizes that his rights to possess
these lots must be postponed till the passing of the finul decree.

It is obvious that the respondent might have endeavoured
to defeat the tramsaction by objecting to the scheme or seeking
a different distribution of the lots. Bubt he bound himself not to
do anything to the prejudice of the appellant. In substance thix
is & sale by one and a purchase by the other of certain lots of land
which had no existence as separate boldings, but which the partie-
believed would as a result of the final decree to be entered be allotted
in severalty to the respondent, possession was to commence on
the entry of the final decree, the respondent binding himself to do
nothing to deprive the appellant of the benefit of the sale and to
execute all such further deeds as may be necessary to assure to the
appellant a good fitle to the premises. Now, what iy this_trans-
action but a dealing by anticipation with the share which it was
thought would be allotted to the respondent by the final decree.
Whaut the respondent intended to sell and the appellant to buy
was the share to be ullotted to the respondent by the final decree.
It is true that both parties assumed that the share in severalty
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so to be allotted would consist of the lots 24, 28, and 2. The assump-
tion has proved to be perfectly correct. It is quite obvious that
the parties did not deal and did not intend to deal with any un-
divided interest. They dealt with certain lots which both believed
and assumed to be the shave in severalty which would in due course
be allotted by the final decree. The respondent has undertaken
that he will at all times do and execute all such acts and deeds as
may be necessary to assure the premises to the appellant. He is
in a position to do so, and must do so unless he can justify his refusal
on some legal ground. lg is said that the transaction embodied
in these two deeds is obnoxious to section 17 of the Partition
(rdinance. For the reasons already set out this transaction is not,
in my opinion, such an alienation as is prohibited by that section.
1t was, however, argued that certain observations of Ennis A.C.J.
in Appuhamy v. Babun Appu (supra) support the contention that
masmuch as at the date of the transaction rccorded in deeds Nos. 27
and 28 the respondent had an undivided interest in these lots it
must be regarded as an alienation of these interests and as such
obnoxious to section 17. The facts of that case were in material
particulavs different to those with which we are here coneerned.
It was a contest as to title to a portion of land which originally
formed part of a larger land. One Abdulla had an interest in this
larger land, which he mortgaged. An action for the pattition of
the land was then instituted, and before final decree Abdulla sold a
defined portion to one Simon. This portion was allotted to Abdulla
in the final decree. The deed in favour of Simon is not hefore
us, and it is impossible to say whether or not the language of
the deed justified the observations made by Ennis A.C.J. There
was no contemporaneous agreement, as in this case, and Simon
mnade no attempt to obtain any further transfer from Abdulla.
He transferred his interests such as they were, to the defendant.
After the final decree had been entered the mortgagee put his
bond in suit, and in execution this land was sold. The question
for decision was whether the defendant or the purchaser had the
better title.

The real ground of the decision was ithat the final decree was
conclusive as to the title of Abdulla and was binding on Simon as
effectively as if he had been a party to the action. In that view
the execution purchaser had the better title. In that decision

1 concurred.
\

This is not a contest as to title, The appellant is seeking to
compel the respondent to fulfil his part of the agreement by execut-
ing 4 transfer of the title declared by the final decree. In my
judgment there i§ nothing in the Partition Ordinance which dis-
entitles him to the relief he claims. The case is one of some diffi-
culty, but as I observed earlier the matter happily is not complicated
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by claims of persons who were strangers to the fransaction recorded
in deeds Nos. 27 and 28. The contesting parties now before us
were the parties to those deeds. The intention of the purties is
quite clear, and so is the transaction into which they respectively
intended to cnter. To give effect to this transaction, two
contemporancous documents, Nos. 27 and 28, were executed.
These decds sufficiently disclose the agreement between the
pawties. .

The respondent’s plea that the transaction is obnoxious to -the
provisions of the Partition Ordinance fails.

For these reasons I would allow this appeal and concur in the
order proposed by my brother Dalton.

Darrox J.—

In this case, by deed Pl dated February 6, 1923, the . plaintiff
purchased from the defendant three lots of land with all the planta-
tions and buildings thereon; parts of the land called Assalakanda
Addera Deniya, for the sum of Rs. 8,000. The deed sets out that
the vendor was entitled to the property sold by right of partition
in case No. 10,218, Gallc. i

It appears, however, that .whilst the lots were the subject of an-

interlocutory decree at the date of the sale to the plaintiff, and
had also been duly surveyed in accordance with the decree, the
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final decree, allotting the property to the defendant, was not

entered until »September 23, 1923, some seven months subsequent
to the sale. By the deed, however, defendant undertook, at the
cost of the vendee, to execute all furthér deeds °‘ as shall or may
be necessary for the better or more perfectly assuring the said
premises or any part thereof ”’ to the vendee as may reasonably
be required. On the same date the parties entered into a sub-
sidiary agreement (exhibit P2) reciting P1 and setting out that in
view of the fact that P1 was executed before the final decree in the
partition suit the vendor undertook not to do any act, matter,

or thing at any time thereafter whereby the vendee should be

deprived of his title, intevest, -or claim under P1. It was also agreed
that the vendee should not be entitled to possession of the.premises
until after the entry of the final decree. Plaintiff now claims
that defendant be ordered to execute a iurﬁhel deed of transfer of
the property in question.

In his answer the defendant makes a vague and indefinite reference
to the pendency of the partition suit at the time the sale was entered

into, and pleads that plaintiff had undertaken to pay the costs

of the partition suit, and still owed a balance of Rs. 1,690 of the .

purchase price of the property.
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Issues were then framed, of which the first two were in the
following terms;—

(1) Is the plaintiff entitled to a conveyance in terms of his

prayer?

(2) Did the deed of February 5, 1923, convey any rights to

the plaintiff?

This latter issue the lenrmed Judge answered in the negative,
holding that the document P1 was void and illegal; he thereupon
dismisged the plaintifi’s claim with costs. From that order plain-
tiff appeals.

The District Judge bases his decision upon the provisions of
section 17 of the Partition Ordinance, 1863, in his conclusion that
the deed P1 is not only wvoid but illegal. He holds that section
17 applies to the transaction on the ground that the property
mentioned in the deed could not be considered as conveying any-
thing except an undivided interest until pavtition proceedings had
terminated. ’

The first ground of appeal argued is that the instrument P1
does not come within the provisions of section 17 of the Partition
Ordinance. That section js in the following terms:—

““17. Whenever any legal proceedings shall have been instituted
for obtaining a partition or sale of any property as afore-
said, it shall not be lawful for any of the owners to alienate
or hypothecate his undivided share or interest therein
unless and until the Court before which the same were
instituted shall, by its decree in the matter, have refused
to grant the application for such partition or sale, as
the case may be; and any such alienation or hypotheca-
tion shall be void.™”

There is not the least doubt as to what the parties intended to
do when the documents Pl and P2 were executed. They were
both aware of the partition proceédings and that defendant had an
undivided interest in the .land being partitioned; thev were both
aware that he had been alloted by the preliminary decree the
specific land mentioned in Pl which had been duly surveyed.
Defendant purported to sell and convey that specific property to
plaintiff for the consideration set out, but possession was not-to be
given until the final decree was passed. Both were aware of the
necessity of that decree to complete the transaction, and defendant
undertook to do nothing until that decree was passed to deprive
plaintiff of his claim under P1. There is not the least doubt as fo
what both parties intended, and there is not the least doubt that
neither intended to deal with any undivided interest in the land.

It is argued, however, that because defendant had nothing but
an undivided interest in the land at the time of the execufion of
P1, therefore all that passed to plaintiff by that deed was that

\
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undivided interest, and as such a transaction is repugnant to the
provisions of section 17 the whole transaction is void under that

section. .

"Phis scction of the Ordinance uppears to have given the Court
considerable trouble in the past, and there are several varying
decisions as to its ineaning and application. The case of Appuhamy
». Babun Appu (supra) is the latest decision of this Court on this
matter, and it is relied upon by the respondent. An examination of
that case, however, shows that it differs materially on the facts,

1926.
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whilst the decision is not based upon any interpretation of the -

provisions of section 17. .
The facts there are as follows: One Abdulla had a 3 and 1/20
undivided interest in the land, and on July 8, 1912, mortgaged

his interests to one Abdul Cader. - He thereafter started partition.

proceedings, interlocutory decree in which was dated March 23,
1914. Abdulla’s specific share was culled lot A., and it was declared
io be subject to the mortgzage. Final decree issued on May 23,
1916. On Mayv 4, 1916, Abdulla, however, conveyed lot A to one
Simon, Simon sclling the lot to the defendant in the action on
April 29, 1921. Meanwhile Abdul Cader put the mortgage bond
in suit and obtained a decree thereon on . June 4, 1919. Lot A
was sold under the decree and purehased by Abdul Rafee on
November 9, 1921. Abdul Rafee then, by duly registered lease,

let the premises to plaindfl. Plaintiff sued for declaration of

title and for possession of lot .\ as aguinst the defendant.

The learned Judge (Ennis A.C.J.) in the course of his judg-
ment points out that it was argued for the defendant-appellant
that section 17 of the Partition Ordinunce had no application,
for what Abdulla sold to Simon was a specific whole and not an
undivided share. The learned Judge was of opinion that the
argument ‘was wnsound, because Abdulla only had an undivided
interest in the land until the date of the final decree. He points
out, however, that it is possible a co-owner in land subject to a
partition suit may sell his interest in the land and agree to convey
whatever he may receive under the final decree, adding that such
an agreement would possibly not be obnoxious to section 17, not
operat’ng as a conveyance or alienation. He, however, does not
decide the case on this point, holding that the partition decree
under section 9 declares to the world that Abdulla was the owner
of the land. That was notice also to Simon. The mortgage
vroceedings thereafter by Abdul Cader were taken on that footing,
and also the subsequent proceedings and registration to which
1 have referred. The plaintiff was therefore held entitled to
succeed.

It will be scen, therefore, that there is no definite finding that the
transaction of May 4, 1916, is repugnant to the provisions of section
17. On the other hand, Epnnis A.C.J. in referring to Subaseris v.
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1926.  Prolis,' which is relied upon by the appellant, points vut that the

Dazmon J, decision in that case was influenced Ly the consideration that a

—_— party to partition action ‘‘ should be able to deal by anticipation

Hm'f:}f”““ with whatever divided interest he may ultimately obtain ''; and he

Gunasckore adds that he is in entire accord with that consideration., In that
latter case also Wood Renton C.J. points out that—

“* Tt inust be remembered that section 17 of the QVartition Ordi-
nance imposes a fetter on the free alienation of properiy.
and the Courts ought to see that that fetter is not madc
more comprehensive than the language and the intention
of the section require. The section itself prohibits only
in terms the alienation of undivided shaves or interests
in property which is the subject of partition proceedings
while these proceedings are still pending. and the eclear
object of the enactmeni was to prevent the trial of parti-
tion actions from being delayed by the intervention of
fresh parties whose interests had been created since the
proceedings began.” ' /

We have been referred also to Louis Appuhamy v. Punchi Baba
(supra) where it was held that a sale or morigage exccuted during the
pendency of a partition suit in respect of a share or interest to which
a person may become entitled after the termination of such suit
is valid and is not affected by seetion 17 of the Partition Ordinance.
TLuyard C.d. says:—

 The respondent’s Counse! has invited my attention to section
17. and has very fairly pointed out to the Court that the
sules of properties to which that section is obnoxious
are sales of undivided shares or interests in land the
subject of a partition action. I do not think that section
was intended to embrace or affect or to hinder or prevent
persons from alienating or mortgaging the right to which
they might become entitled after a partifion had been
decrced in respect of the land. Such a sale or mortgage
executed during the pendency of a partition suit in respect
of u share or interest to which a person may become
entitled  after the partition suit has terminated appears
to me not affected by seetion 17.”

I am unable to agree, therefore, after reference tu the definite
terms of the section itself and consideration of these cases, that
the deed Pl is repugnant to the provisions of section 17. It is
certainly a dealing by anticipation with divided interests to be
ultimately obtained, by the vendor, with an undertaking to more
perfectly assure the property to the vendee, but 1 am unable to
agree that it is an alienation of an undivided interest within the

Y (1913) 16 N. L. 1. 393.
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meaning of the section, neither can I see that in any way it avoids
the elear object of the enactment as set out by Wood Renton C.J.
nbove.

1t has, however, been further argued by Mi. Drieberg that the
plaintiff has lost any right or claim to title he majy have had owing
to vhe operation of section 9 of the Ordinance. That section
ennit: that— ’ ’

** The decree for partition or sale given as hereinbefore provided -

shall be good and conclusive against all persons whomso-
ever, whatever right or title they have or claim to have in
that said property, although all petsons concerned are
not named in any of the said proceedings, nor the title
of the cwuers nor of any of them truly set forth, and shall
he good and sufficient evidence of such partition and
sile and of the titles of the parties to such shares or interests
as have been thereby awarded in severalty *

The effect of the final decree is, it is argued, to wipe out any
vight or title or cluim to title the plaintiff muy have in the property,
and therefore he has no right existing at the time tiile to the
specific shares vests in the defendant. As a result nothing can
acerue to him on that event, since he has nothing to be confirmed.
~ This argumeént, however, is not in my opinion sound, in so far as
it secks to restrict the meaning of the word "

“

confirmatio '’ as
used by Voet. for it is admitted that even where the vendor has
no titde at all, and so conveys nothing to the vendee, yet on the
former subsequently acquiring title, that title goes to confirm
the title of the vendor as from the date the vendor acquired his
title. :

On the other hand, it cannot be doubted what the parties had
in mind would happen, so far as thev were concerned under their
agreement, when the -final decree issued. They were awaiting if,
not to wipe out any claim the plaintiff might have under the con-
tract, but to complete and perfect it. I can find nothing in section
9 to debar such an arrangemient being made. It must be remem-
hered hers we are dealing with the actual contracting parties, to
one of whom the decree under section 9 was issued. [i has been

suggested by My, Hayley that the latter, so soon as che decree .

issued, was a constructive trustee for the plaintiff in respect of
she property decreed to him. Mr. Drieberg, however, whilst admit-
ting that it has been held that equitable rights are not extinguished
by a decree of partition under section 9 (Maritkar v. Marikar n,

1920,
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argues that this is a case, not of equitable rights arising, but of

legal rights. based upon con:ract. It does not seem to me to be
necessary to consider Mr. Hayley’'s argument on this point, for
whatever the effeet of section 9, there is no doubt whatsoever

1(1920) 22 N. L. R. 137.
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that defendant undertook, upon final decree for purtition being
obtained by him, to do what plaintiff now asks him to do in this
action. The obtaining of a final decree in the partition proceed-
ings by defgndant for the property sold was a condition precedent
to the terms of the contract being ecarried out. I am unable to
see that the provisions of section 9 are prejudicial to plaintiff’s
claim,

What rights then has the plaintifi under the deed and subsidiary
agreement? The property is sold by the defendant, the plan
of the surveyor and the interlocutory decree being referred to in
the deed. The defendant also undertook to do all that may be
uecessary for the better or more perfectly assuring the plaintiff
as vendee in his purchase. In due course the final decree issues
to the defendant. It is argued that all rights obtdined by the
defendant under that decree go automatically to the benefit of the
plaintiff. On the authorities cited if defendant had no title at all
at the time he purported to sell land to the plaintiff, but subsequent-
ly acquired a title thereto, the vendee could rely on that subsequent-
Iy acquired title, not only against the defendant, but against anyonc
claiming under him. Two recent decisions in the Privy Council
‘Rajapalsg v. Fernando (supre) and Gunatilleke v. Iernando ) have
been referred to in support of this argument, in addifion to English
authorities. In Rajepalse v. Feinando (supra) Lord Moulton in the
course of his judgment says:—

* Their Lordships sare of opinion that by the Romaun-Duteh
law as existing in Ceylon the Ilinglish doctrine applies
that where a grantor has pwported to grant an interest
in land which he did not at the time possess bub subse-
quently acquires, the benefit of his subsequent acquisition
‘goes automatically to the benefit of the earlier grantee,
or, as it is usually expressed, ‘ feeds the estoppel.”

Ip Guuatilleliec v. I‘'ernando (supra), however, Lord Phillimore, who
delivered the judgment of the Board, in discussing Rejapakse .
IPernando (supra) states:—

‘“ It appears, however, to their Lordships that, though there is a
considerable analogy between the doctrine of English law
as to conveyance by estoppel as this Board thought in the
case of Rajapaksc v. Fernando (supre), the doctrine of the
Roman-Dutch law which prevails in Ceylon is not identical
with that of the English law . . . . Their Lord-
ships, therefore, while not neglecting the benefits afforded
by English decisions, have considered that their attention
must principally be directed to the Roman-Duteh law as
governing this case.”’

122(1921) N. L. R. 385 ;(1921) 2. A. C. 357.
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Thereafter he continues:—

1926,

* This Jaw admitted what was called the exceptio rei venditae DArTOX J.
et traditae. Under this exception the purchaser who hadl Hewawasan

got possession from a vendor who at the time had no
title could rely upon n title subsequently acquired by
the vendor, not only against the vendor, but against any
one claiming under the vendor; and although delivery
wag, ag the title shows, a part of the defence, if the purchaser
had aequired possession without force or fraud he could
use the exception, though he never received actual
delivery from the vendor . . .-. The principle
does not rest upon estoppel by recital and is broader in
its effect than the English rule.””

This is set out by loet (Bh. XXI. +. IIl. s. 1) as follows, in
Berwick’s Translotion . —

** Since on the confirmation of the right of an alienator (which
had been defective at the time of the alienation) the
originally invalid right of his alienee also becomes confirined
tron the very moment that the first vendor acquired the
ownership: and therefore the ownership from that time
annexed to the original purchaser could not be taken
away from him without his own act or consent; hence
he has the right of suing his vendor or a third party
possessor on account of the loss of his possession, and of
defeating his opponent’s plea by the replication of acquired
ownership.”’

The evidence shows, however, that the plaintiff was never in
vossession of the lots of land he purchased, the defendant being
in possession up to the time these proceedings were tuken. The
veferences in the authorities {o delivery and possession have been
fully dealt with by Bertram C.J. in Gunatilleke v. Fernando (supra),
and the Privy Council agreed that his view therein was correct.
* Traditio ** he states, *‘ whether actual or symbolic is no longer
necessary for the consummation of a sale of immovable property,
and has been replaced by the delivery of the déed . . . . The
same protection, therefore, which the Roman law gave to a person
who had completed his title by possession our own law will give
to a person who has completed his title by securing the- delivery
of a decd.”

The questions of possession and registration of the deed were not
dealt with in the arguments addressed to us, but it seems to me
that .thev have necessarily to he considered, having regard to
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the law applicable here. In both cases decided in the Privy Counecil
to which I have referred, the deed in question had been registered.
In Gunatilleke v. Fernando (supra) Lord Philliinore states:—

‘The deed of 1898 was attested by witnesses and a notary
so as to satisfy the conditions required by the Ceylon
Ordinance for cffectual transfer of lands, and it was
vegistered as another Ceylon Ordinance djrects. In
Rajapakse v. Fernando (supra) theiv Lordships laid stress
upon the fact that the conveyance upon which reliance was
placed had been duly registered, though it should be
added that in that case the successful party was in
possession.”’

In Rajepakise v. Fernando (supra) Lord Moulton states:—

“ It is possible that the existence of a compulsory scheme of
registration might, under certain circumstances, bring
about modifications of the application of that doctrine to-
land in Ceylon, but in the present case no such difficulties
arise because the earller conveyance was duly registered
and was the only deed relating to the lands in question,
which was registered or even existing at the time.”

The doctrine to which he refers here iy the Lnglish doctrine to-
which I have already referred, and which the Board in that case
found to exist in the law in Ceylon. In the present case also no-
difficulties arise on that point, for the deed P1, which was duly
delivered and registered, was the only deed relating to lands
in existence at the time. The deed was registered on February 12,
1925, and there are no subsequent deeds to be considered here.
The final decree of partition doubiless was registered, .-but that
could not affect the position, as I have already stated, as between
the plantiff and the defendant. The regisiration of that decree
as required by law must huve been in the contemplation of both.
rarties at the time they entered into their agreement in order
to complete the defendant’s defective title. ** It couid scarcely be
held, in fact iz was scarcely maintained in arguimnent, that a sale
made to a bona fide purchaser by the vendor could be set aside
by the vendor himself ” was an opinion expressed by the Privy
Council in Anund Loll Doss v, Jullodhur Shaw ' and applies most
appropriately here.

I would therefore allow the appeal, with costs; answering the first
two issues in favour of the plaintiff, and setting aside the order
of the trial Judge.

‘I'he case must therefore go back for further adjudication
and determination on the remaining issues which require to be
answered.

1 14 Moore’s Indian Appeals 550.
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This appeal is concerned with the effect of a deed of transfer,
executed after interlocutory but before final decree of partition,
of certain specific lots of lands proposéd to be alloted to the vendor
in the final decree.

Bv deed No. 27 of February 6, 1923 (Pl), the defendant sold
andutrnnsferred to the plaintiffs lots 2, 24, and 28, of the land Assala-
kanda Addera Deniya appearing in plan filed in partition action
No. 19,218, D. C. Galle, which he claimed to be entitled to by
right of the partition decree in that ease. The vendor (the defend-
ant) was not entitled to the lots in question under the decree, for
wo final deeree had then been entered. He had been declared
entitled to certain undivided shares in the interlocutory decree,
and the Commissioner appointed under section 5 of the Tartition
Ordinance had suggested a scheme by which, those lots were fo be
allotted to the defendant in the final decree of partition, and the
lots were indicated in a plan which bad at the time been filed in
the case. By his deed P1 the defendant undertook to warrant
and defend the title conveyed, and to ‘* at all times hereafter at the
costs of the said vendee or his aforewritten do and execute or cause
to be done or executed all further and other acts, deeds, matters.
and things as shall or may be necessary for the better or more
perfectly assuring the said premises or any part thereof unto him
or his aforewritten as by him, them. or any of them shall or may
be reasonably required,” u clause for further assurance. At the
same time the parties entered into a deed of agreement P2 which
shows that the plaintiff knew that final decree had not been entered,
and in which it was stipulated inter alia that the vendor should
do nothing to defeat the purchaser’'s title under P1, that the
purchaser should take possession after entry of final decree, that
the costs of the partition action and -any compensation awarded
should be paid by the purchaser, and shat if the vendor does any
act to invalidate the vights conveyed in P1 he should pay the
purchaser the full value of the premises sold. There was, however,
no agrecement for a {fresh conveyance after final decree. Final
decree was entered in Septewnber, 1928, and by it the defendant
was allotted . the lots he had sold and conveyed to the plaintiff.
The plaintiff brings the present action asking for a further deed
conveying these lois to him, basing his claim on the clause for
further assurance contained in Pl. In his answer the defendant
pleaded that the plaintiff was not entitled i0' a conveyance, as he
had failed to carry out his part of the agreemént P2 and as there
was a failure of consideration. At the trial, however, it was con-
tended that P1 was invalid in law under section 17 of the Partition
Ordinance, and that therefore the plaintiff was not entitled %o the
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relief he cluimed. This coniention was upheld by the learned
District Judge, who dismissed plaintiff's action. The question we-
are called upon to decide is whether this decision is right.

The first question to be considered ix the effect of 1'1. Does
it convey to the purchuser the divided lots the vendor purported
to convey, or the actual rights the vendor was enttled to at the
date of the conveyance? The land of which these lots formed
part was an undivided land and was the subject of a partition
action. Under owr law, when rthings wre the common property
of several co-owners one of them cannot sell or transfer by delivery
to the purchaser more than his own share (Voet XTIII., 1, 14).
But when a co-owner has conveyed a divided block of a land whielt
is found to be undivided, the Courts have endeavoured to give the
transfer some effect, and the grantee has been held entitled to
such lesser cstate ov interests as theé grantor could convey. The
effect of a conveyance of this kind has been much canvassed i
the United States of America, and a question has been raised as
{0 whether it is not actually void; and Freeman in his book on
Co-tenancy and Purtition (page 278) says:— -

"“ Such a conveyance is undoubtediy void so far as it undertakes
to impair any of the rights of the other co-tenants. It
will not justify the grantee in taking exclusive possession
of the part described in his deed. It will not deprive
the other co-tenants of the right to enjoy every part and
parcel of the real estate; nor can it, to any extent, prejudice
ov vary their vight to a partition of the common property.
The grantee is liable to lose all his interest in .the parcel
conveyed to him, by its being set off to some other of
the co-tenants upon partition. Bot although the deed
does not impaiv the rights of the other co-tenanus, it by
no means follows that they may treat it as vo'd or entirely
disregard it. While {falling short of what it professes
to be, it nevertheless operates on the interest of the
grantor, by transferring it to the grantee. The latter
acquives rights which the co-tenants ought to be bound
to respect. They ought not to be permtted to ignore
bhis conveyance, and treat him as one having no interest
in the property.” '

Then after discussing the conflicting views prevailing in the
different staces he concludes as follows {(page 279): —

““We are not sure that the difference in the decisions of many
of the Courts upon thls subject has nol been more in form.
of expression than in maiters of substance. If, however,
there remain any States wherein the Courts really intend
to assert that convevance by one co-tenan: of part of
the common property is void, in any other sense than
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that such couveyanee will not operate to diminish or 19286,
impair the rights of the non-assenting co-tenants, such y,gpwan.
Cowrts are falling into the minoriiy, as the more recent DENE AJ,
decisions tend strongly and swrely toward the recognition g, mwasan
of such convevanece as a vulid transfer of all the grantor’s
interest In the property therein described, entitling the
grantee to certain rights that the co-tenants of the grantor
cannot wantonly disregard.”

v.
Gunasekere

As regards it effect as between the parties to the deed, he says
{puge 282): — -

“ But when, upon partition, or by conveyance from his co-tenants,
or through any other means the grantor acquires an
estate in severalty in the premises so conveyed by him,
this subseguently acquired estate vests in his grantee
by operation of the previous conveyance. In this pro-
position all the authorities treating upon this subject
seem to concur.’’

Of course. in America there are nn provisions of the law corres-
ponding to seclions 9 and 17 of owr Partition Ordinance, and there
is no doubt that in cases which do not come within the operation
of the Partition Ordinance the same rule would apply locally. In
local cases the view favoured by the learned author has been accepted.
Thus, in Percra v. Alvis (supra), where two of the co-owners
of a land which was the subject of a partition action had morigaged
the eutiretv and it was contended the mortgage was not obnoxious
0 section 17, the Cowrt held that it was as in effect a mortgage of
the undivided shares of the two co-owners. Innis J. said: * In
my opinion there is no substance in the objection that as the mort-
gage purported to deal with the euntivety of the land it does not
fall within the provisions of section 17; it did in fact deal with
undivided shares.” Aud De Sampavo J. said: *° Nor is the conten-
tion teuuble that section 17 does not apply, because as a matter of
fact *he mortgagors purported to mortgage the entire land. 'The
plaintiff hiwuself admits that in reality the mortgage wus only of
an undivided half of the land.”” Again in Appuhamy v. Babun
Appu (supra), where this Court had to construe a deed similar to P1,
Ennis A.C.J. said: *‘It was strenuously urged on appeal that
section 17 of the Partition Ordinance did not apply in the circum-
stances of this case. It was suggested that what Abdulla sold to
Simon was not an undivided share of the land but a divided whole,
and that such a conveyance would not fall within the terms of
section 17. In my opinion this argument is unsound, because
until May 23, 1916, when the final decree in the partition case was
entered, Abdulla was not the owner of lot A but ouly of undivided
shares of land—shaves the alienation of which is prohibited wnd



1926,
JAYEWAL-
LENE A.J.

Hewawasan
v.
Cunmnselere

(30 )

declared void by section 17.7 No in the present case Pl must
be construed as conveying to the plaintiff, it at ail, only such
undivided interests ns ‘the defendant had in the land. The deed
yaust, therefore, be regarded ns a deed dealing with the undivided
shares belonging to the defendant. If so, is it obnoxious to section
17? Tt may, I think, be taken us an axiom of our law of partition
that all alienations or hypothecations between the institution of
an action for partibion and entry of final decree or the sale and
conveyance of the subject-matfer of the action in cases when a sale
is decreed ure absolutely void, that is, void for all purposes and not
quoad the partition suit only. Learned Counsel for the appellent
attempted Lo eontrovert this poing, but I think it too firmly estab-
lished to be shuken. It has been acted upon in numerous cases
to be found in our Report, and formed the bagis of the decision
of the TFull Beneh of five Judges in Pierss v, Picris,' sub. nem.:
Khan Bhai v, Perera.* The alienation sought to be effected by
1 offends  against section 17 and is thereforc void. Notwith-
standing this elfect of section 17 on P1, various arguments have
been addressed to us to justify the plaintiff’s claini in view of the
fact that the final decree allots to the defendant ihe very lots he
had conveyed by P1, and as it contains an agreement for further
assurance. 1t is poinied oul that what section 17 tuakes void is
any alienation or hypothecation, and not the deed creating them.
That is no doubt true. But under owr law an alienation or hypotheci-
tion of immovable property ‘can only be offected by deed, and the
section declares that it shall not be lawful for any of the owners
to alienate or hypothecate his undivided share or interest therein.
that is. to alicnate or hypotiecate by deed. The distinction sought
to be drawn is useful in cases when a deed contains several parts,
and the different parts can be severed. In such a case, where the
illegality created by Statute affects some only of the parts, those
parts can be rejected and the vest retained. Thus in the local
case of Sidambaram Chetty v. Jayawardene ® it was held that where
a land was mortgaged during the pendency of partition suit
the hypothecation was void. but not the instrument which con-
tained it, and that the debtor was liable on the personal covenant
contained in the bond, the hypothecation being severable from
the rest of the instrument. Bubt can it be said that a covenant
for further assurance can be severed from the operative part of a
deed of sale? Such a covenant forms an integral part of the deed
and is included among the ordinarv covenants for title. Under
the Tnglish Conveyancing and Law of Property Act, 1881,* a coven-
ant for further assurance and other covenants for title are implied
in every convevance by a beneficial owner for valuable consider-
ation. Halsbury's Laws of Eungland, Vol. 27, p. 426. By the

1(1925) 6 Law Rec. Rep. 1. * (1905) 4 T'amb. 83.
¢ (1925) 26 N. L. R. 204. 44 & 45 Viece 41, 5. 7.
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covenant in question the vendor undertakes ‘‘ to do and execute
all further and other acts, deeds. &c.. for the better and more
perfectly assuring the ‘said premises,”” that is, the property sold
and granted. 1f the sale or alienation is void, T cannot see the
use of better and more perfectly assuring the premises attempted
to be conveved. 1 would hold that the covenant for further assur-
ance is me..rely ancillary to the principal contract which is wvoid,
and that the adjunct must go with the principal agreement. Hals-
bury’s Laws of England, Vol. 27. p. 13; Brett v, East Indin &
TLondon Shipping Co., Litd.}

But the appellant contends that the defendant is estopped from
denying the validity of the title conveved to him, and that the
title subsequently ncquired by the defendant under the final decree
enures to his henefit (Voet XN1. 3: Guuatilleke v. Fernando (supra) ),
and that in the events that have happened he is entitled to call
for another convevance under the clause for further assurance.
But, in my opinion, the plaintiff is wnable to invoke the aid of the
Roman-Duteh  law rule created by the cxceptio rei venditae el
traditae, which is similar to the Iinglish doectrine of estoppel by
conveyance, as the deed in hix favour is void in law. A -party
velying on the exeeptio must prove two things: first, the existence
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of a deed m his favour, and second. the subsequent acquisition .

by tlie vendor of the interest conveved. 1f either of these be not
proved, the cuse of the party pleading it must fail. The deed
must be a * valid © one. which can become effective when title is
subsequently acquired. Here, in my opinion, there is no such
deed if PPl is void. The doeirine of the Rornan-Dutch law on
this point was discussed and explained by the Privy Council in
Gunatilleke ¢. IFernando (supra). ‘There the main point that

arose for decision was as to whether an alienation by a remainder-.

man of his contingent interest became effective on his subsequently
succeeding to the &itle. This was answered in the affirmative.
The deed in question was exccuted in the vear 1895. Their Lord-
chips’ judgment, which was delivered by Lord Phillimore, pointed
out the diffevence between the Iinglish law and the Roman-Dutech
law on the subject, the latter being broader in its effect than the
IEnglish rule. Their Lordships thought thas the requirements of
sale and actual or symbolic delivery of the property were satisfied
under the present law by the delivery of a deed of sale accompanied,
followed, or cvidenced by aers which may be deemed equivalent
to the Roman fraditio. Thls they found present in the case
before them. The recitals may be incorrect, and the vendor may
or may not have had any vight, title, or interest in the property.
" Supposing they had none,”” said Lord Phillimoze, " under the
Roman-Dutelr  Iaw  their  subsequent acquisition  would make
this  transfer effective.” Then. referring to the transier His

Y (1864) 2 Hem. & M. 104.
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Liordship said:™** But as to the alienability of u contingent interest,
there appears to be « dearth of authority. None has been brought
to their Lordships’ notice. No doubt the spes which such &
remainder-man can alienate is a very shadowy one. fov if he pre-
deceases the fiducinry his heirs take nothing (Percire: Laws of Ceylon.
Ed. 2, p. 467), and therefore the alienee could take nothing. But
‘here 13, at any rate, no inclination ecither that such an alienation
is prohibited by the policy of the lww or that en instrument purport-
ing to alienate is so null and void that it cannot be looked at for
any purpose.”’ Their Lordships came to the conclusion that the
plaintiff could’ avail herself of the title which she got under the
deed of 189i. This became possible only because the deed in
question was wnot void. The rule of the Roman-Duteh law
therefore depends on the validity of the deed executed when the
vendor had no title or only a defective title.. It is the same under
the English law, where, if there is no valid deed creating an estoppel,
there is nothing that can be fed by the subsequently acquired interest
(Spencer Bower, on The Law of Estoppel by Representation 234).

In cases of this kind the execution of a second deed is reallv
unnecessary, as the benefit of the subsequent acquisition goes
automatically to the grantee. The doctrine of the Roman-Dutch
law cannot, therefore, help the plaintiff, as $here was no deed
which could Dbecome effective on the defendunt acquiring title
under the partion decree. ‘

Then it is argued that 1 should be treated asx an agreewent
to convey. I'l is clearly not an agreement to convey in the future,
but a completed transaction intended to pass an immediate interest
in the property, although possession was postponed until entrs
of final decree by the ngreement P2. The operative words used
in Pl:' “ grant, bargain, sell. assign, transfer, set over. and
assure,”” are words appropriate to a conveyance transferring
property. Clearer and stronger words to effect an  immediate
transfer and out-and-out sale cannot be conceived of. ‘The parties
are described asx ‘‘ vendor 7’ and ‘* vendce. ' and in the eovenant
the premiscs e described as the premises “° hereby =0ld  and
agsigned,”” and  the -vendor undertakes to warrant and defend
and to further assure the premises sold. '

Does P2 reduce this deed of conveyance (P1) o a mere
ngreement to convey? 12 recites the fact that the grmtee, the
present plaintiff, has purchased the property in PI1. .nd proceeds
to give the terms of the agreement:— '

The first is that as PI was executed betme final decree, that the
grantor should do nothing to deprive the grantee of hix
title, interest, and claim under P1;

Second, that 1 should be of full force and valid at ll\\ and that
the grantee should be ‘entitled to cnjoy and possess the
premises conveyed after final decree:
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Third. that the grantee should pay the costs payable by the
grantor in the partition action and any compensation in
excess of what the Commission had paid;

Fourth, creates a servitude over two of the lots conveyed in
favour of the grantor;

Fifth, that if the grantor does any act, &c., to deprive the grantee
of the right, title, and interest conveyed, the grantor
should pay the full value of the premises; and

Lastly, thut if either of the parties fail or refuse o camy out
the terms of the agreement he should pay to the other
Rs. 250 as liquidated damages.

The terms I have set out above indicate that the parties recognized
that P1 was a valid convevance, and had transferred to the pur-
chaser the vendor’s right, title, and interest in the property dealt
with in P1. That view pervades the whole of P2, and, it seems
to me, formed the basis of the agreement. Further, if the plaintiff
had any doubi as to the validity of P1, he would not have failed
to stipulate for a further conveyance after final decree. The absence
of such o stipulation, especially where the first and fifth terms
have been inserted, appear to conclude the matter. Learned
Counsel for the appellant did not put his contention in that form.
His contention was that although I’1 was an out-and-out sale,
if it was void as an alienation under section 17, he was entitled to
ask the Court to treat it as an agreement to convey on the authority
of the case of Parker v. Taswell.' In that case the parties had
signed a document which created a lease, but it was void at law
as & lease under § & 9 Vie. c¢. 106, s. 5, because it was not by
deed. But the Court (Lowd Chelmsford L.C\.) hekl that the Statute
in question did not prevent an instrument which was void as a
lease from being used as an agreement, and directed specific
performance. In the courze of his judgment. the Lord Chancellor
said: °° Assuming, however, that it had been signed in the name
of the lessor, and would, therefore, have amounted to a lease, as
containing words of present demise, yet there is nothing in the
Act to prevent its being used as an agreement, though void as a
lease because not under seal.

The Legislature appears to have been very cautious and guarded
in language, for it uses the expression ‘‘ shall be void as law,”” that
is, ns a lease. If the Legislature had intended to deprive such a
document of all efficacy, it would have said that the instrument
should be ** void to all intents and purposes.”” 'There arve no such
words.in the Act. I think it would be too strong.to say that because
1t is void at law as a lease, it cannot be used as an agreement enforce-
able in equity, the intention of the parties having been that there
should be a lease. and the aid of equity being only invoked to camy

1(1853) 27 L. J. Gh. 812 ; 44 K. R. 1106.
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thot intention into effect.”” This case has been {followed, but in
Zimbler v, Abralams,' wheve the Court felt bound by it, Vaughan
Williams IL.J. remarked: ‘‘TIt is not material to state whether
I approve of those decisions or not, though I must say that I feel
strongly that the result of Lord Chelmsford’s decision is to neutral-
ize the effect of the Statute, 8 & 9 TVic. ¢. 106. As the learned
Judge points out in the earlier case, the language used by the Legis-
lature in section 8 of § & 9 Tie. ¢. 106 is very guarded, and
does not deprive the document of ull efficucy, and this enabled the
Court to treat a lease as un agreement to lease. But on the other
hand this Court has held (see Annamali Pillai v. Perera ?) that an
alienation void under section 17 is ‘‘ void to all intemts and
purposes.”” That being so, it becomes impossible to construe P1
as an agreement to convey, even if that were possible under our
law, which I very much doubt.

If alienations and hypothecations pending partition proceedings
are to be treated as agreements to alienate or hypothecate, section
17 would become practically a dead letter. IFurther, such a conten-
tion, so far as I am aware, has never been entertained—if iz was
ever submitted—by our Courts, although numerous deeds which
have become inoperative by virtue of section 17 might have been
saved if that contention was sound. If it is sound, the effect of
scetion 9 of the Partition Ordinance would have to be considered:
whether the deed creates a right or title which the grantee has
or claims in the property, and which is destroyed by that section.
In view of what I have said above it becomes unnecessary to express
an opinion on the point,

Lastly, it was argued that if the deed of sale (I’1) is void the
vendor, the defendant, became a trustee for the purchaser, the
plaintiff, of the interests sold, and as a trust is not in any way
affected by o final decree (Maril:ar-v. Marikar (supra)), the plaintiff is
entitled to the conveyance he asks for. In support of this argument
lenrned Counsel cited the case of Rose v. Watson.> In Rose v.
Watson (supra) there was a contract for sale, then a nlol'fgage with
notice, and then the purchaser refused ‘o complete the purchase
owing to the misrepresentation of the vendor, and the House of
Tords held that the purchaser, who had paid a deposit, had a
charge on the land for that deposit and interest in priority to the
mortgage. The principle on which the House acted is staied by
Lord Cranworth thus (p. 653): ‘“ There can be no doubt, I apprehend,
that when a purchaser has paid his purchase-money, though he
has got no conveyance, the vendor becomes a trustee for him of
the legal estate, and he ig, in equity, considered as the owner of the
estate. \When, instead of paying the whole of his purchase-money,

1(1903) L K. B. 577, ° 2 (1902) 6 N'. L. R. 108.
3(1864) 10 H. L. (/. 672(683) : 11 K. K. 11587,
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he pays o part of it, it would seem to follow, as a necessary
corollary, that to the extent to which he has paid his purchase-
money, to that extent the vendor is a trustee for him; in other
words. that he acquires a lien, exactly in the same way as if upon
the payvment of part of the purchase-money the vendor had executed
a mortgage to him of the estate to that extent. The same principle
was thus stated by Jessel M.R. in the case of Lysaght v. Edwards:
“ Tt (the doctrine) is that the moment you have a valid contract
for sale the vendor becomes in equity a trustee for the purchaser of
the estate sold, and the beneficial ownership passes to the purchaser.
the vendor having a right to the purchase-money, a charge or
lien on the estate for the security of that purchase money, and =
right to reta’n possession of the estate until the purchase-money
is paid, in the absence of express contract as to the time of deliver-
ing possession.”” There must therefore be a ‘‘ valid contract,™
und the learned Master of the Rolls says that *‘ a valid contract =’
means in every case a contract sufficient in form and in substance
so that there is no ground whatever for setting ii aside as between
the vendor and purchaser ‘‘ a contract biding on both parties.”
Then he proceeds to point out that as regards real property another
element of validity is required, that is, that the vendor must be in
a position to make a title according to the contract. I very much
doubt whether the doctrine laid down in these cases by the Courts
of Kquity in England on the effect of a contract for sale of land can
have any application to our system of law. When one considers
the consequences that flow from such a doctrine, onc of which is
that from the momeni a valid contract for sale is entered into land
is treated as having been converted into money, one could have

-

very little hesitation in saying that it cannot form part of our .

law of real property. However that may be, here again theve is
no ** valid contract,’”” and in the absence of u valid contract the
principle cannot be applied. Therefore, even under the English
law the relution of trustee and cestui que trust would not have
arisen on the execution of PI.

As regards local decisions, the case of Appuhamy v. Babun Appu
(supra) is on all fours with the present case. There this Court
had to construe a deed similar to P1, and declared it to be void.
The judgment of the Court (IEnnis A.C.J. and Garvin J.) proceeded
on two grounds:. first, that the alienation, which was held to be in
effect an alienation of undivided shares, was void under section 17,
and secondly, that as a partition decree under section 9 was a
judgment in rem, a mortgage of the divided lot allotted to the
vendor after decree was not affected by a conveyance of the same
divided lot before decree. The first reason given cannot, in my
opinion, be disregarded uas being merely obiter. This Court is,

1(1876) 2 Gh. 1. 299 (506).
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however, not bound by that judgment, and it is in fact considering
its soundness here. 1 think, however, that the reason in question
is sound and ought to be adopted.

As Bertram C.J. said in delivering the judgment of the Full
Bench of five Judges in Pieris v. Pieris (supra): ‘‘ Persons desiring
to charge or dispose of their interests in a property subject to a
partition suit can only do so by expressly charging or disposing

"of the interest to be ultimately ollotted to them in the action.”’

The parties here have failed to see that done when they eniered
into P1, and the results is a deed of alienation void in law.

The case for the appellant fails on all points, and the judgment
appealed from must be held to be right.

The record must go back for the decision of the third issue regarding

-the amount paid by the plaintiff to the defendant as consideration

for 1,  The plaintiff is clearly entitled to be repaid the consider-
ation. The defendant has not contested his liability to repay
whatever was paid to him by the plaintiff, and has admitted bis
willingness to do so in his answer. But the exact sunount paid is
in dispute. The learned Districs Judge will decide this question.
In the circumstances, I would allow the defendants the costs
of this appeal and of the trial in the lower Court. The costg of

the further proceedings will be in the discretion of the District
Judge. '

Appeal allowed.



