
S aib o  v . M ohideeru 23

1942 P r e s e n t : Soertsz and de Kretser JJ.

SAIBO v. MOHTDEEN e t  al.

303—D. C. Colom bo, 10,724.

S u r e ty — S e c u r i ty  b y  b o n d  fo r  p a y m e n t  o f  g o o d s  so ld  to  a n o th e r— R e p u d ia tio n  
o f  l ia b i l i ty  b y  s u r e ty — N o tic e  to  o b lig e e — A ss ig n m e n t o f  bond.

W h ere a  p erso n  g iv e n  se c u r ity  b y  b on d  fo r  th e  p a y m e n t o f  goods  
so ld  to  an oth er  u p  to  a  certa in  am oun t, i t  is  w ith in  th e  p o w er  o f  th e  
su r e ty  to  d e term in e  h is  lia b ility  b y  n o tic e  a fter  a  p a rt o n ly  o f  th e  goods  
h a s b e e n  sold .

TH IS w as an action on a m ortgage bond by w hich  th e  second defendant 
gave security for the first defendant, w ho was Liptons agent, for 

th e sale o f certain  goods. It w as provided by th e bond that th e second  
defendant’s security should cover th e indebtedness of first defendant to 
Liptons in  a sum  of Rs. 4,861.32 and should extend  to further  
credit up to a sum  of Rs. 7,500.» A fter som e tim e second defendant 
gave n otice to Liptons not to g ive  credit to first defendant and determ ined  
his liab ility . A t that tim e the liab iliy  of the first defendant stood al 
Rs. 1,369.72. L iptons continued to g ive  credit until the am ount due 
rose to Rs. 4,038.67. Liptons, thereafter, assigned th e bond to the  
plaintiff w ho sued upon th e assignm ent. The learned D istrict Judge 
held  that the second defendant w as not entitled  to determ ine h is liab ility  
by notice.

H. V. P erera, K .C . (w ith  h im  C. V. R anaw ake, C. Thiagalingam ,
E. B. W ikrem an ayake  and H. W. J a y e w a rd e n e ), for th e second defendant, 
appellant.—On the question of fact it  is subm itted that the bond P  5 
w as fu lly  discharged and the assignm ent to the plaintiff took place too 
late, after the bond had been discharged.

A lternatively, the appellant w ould be liab le on ly  up to Rs. 1,369.72. 
W here a person w ho is in  reality  a surety binds h im self as a co-principal 
he rem ains in  law  a surety. W ith regard to th e bond P  5 it is  clear that 
th e second defendant w as really  a surety  for th e first defendant. On 
A pril 11, 1938, th e liab ility  w as for  Rs. 1,369.72. O n that date th e  
second defendant w rote to Liptons not to g iv e  further credit to th e first 
defendant. The second defendant is not liab le in  respect of any sum  
len t to the first defendant after A pril 11, 1938. This case can be d is
tinguished from  W ifeyew arden e v . Ja y  aw  a rd e n e '. The second defendant 
in  th e present case w as in  the position of a surety and w as en titled  in law, 
after g iv in g  due notice, to w ithdraw  from  h is position as surety  in  respect 
of any debts that m ight be g iven  by L iptons to th e  first defendant, 
after the date of th e w ithdraw al. S ee V an  d er  V y v e r  v- D e W a yer e t  a l ‘ ; 
V o e t 46.124  (S w ift and P ayn e’s Translations  p. 61) ; P o th ier on  L aw  of 
C ontracts, Vol. I, P a r t 11., ch. 6, s. 4 (2 ). Apart from  any question  
of suretyship, th e  m atter can be looked  at from  th e point of v iew  o f offer  
and acceptance. There w as no m ore than a standing offer on the part 
o f th e  appellant w hich  could at any tim e be revoked b efore acceptance.

1 (1924) 26 N . L . R . 193. s (1861) 4 Searle 27.
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N. Nadarajah, K.C. (w ith  him  S. Subram aniam ), for the plaintiff, 
respondent.—The appellant cannot claim  to be in  the position of a 
surely. The bond m ust be considered as a whole. The tw o debtors 
bind them selves as principals. V ide W ijeyewardene v. Jayew ardene  
[supra).

Once a security bond has been granted it cannot be withdrawn unless 
th e obligations on  the bond have been com pletely discharged. A  surety 
cannot claim  that th e creditor shall release him  from  his suretyship, 
unless h e  can show  that the principal obligation has been fulfilled— 
3  M aasdorp’s In stitu tes (3rd  ed.) 401-2. Even if w ithdraw al was possible 
i t  could not be effected b y  m erely giving notice. The notice should 
h ave been accompanied by actual tender of the m oney due on the date, 
of notice—Burge’s  Laly of S uretysh ip , p  138; V oet 46.3.29; Voet 46.1.38.

The first and second defendents being both in the position of principals 
one of them  alone could not withdraw. S ee E gbert e t al. v. National 
Crown. Bank  *.

H. V . Perera, K.C., in  reply.—This is not a case of a surety seeking to 
withdraw w hile the principal obligation already exists. There was a  
continuing offer on the part o f the appellant, and h e cannot be made 
liable for sum s given to  th e first defendant after th e notice of repudiation.

Cur. adv. vu lt.
Novem ber 13,1942. de  K r etseh  J.—

According to the evidence, the first defendant did a sm all business in 
Bristol Build ings in  the Fort and w as Liptons’ sole agent for the sale o f  
tea, biscuits and condensed m ilk  in  the Fort area. He w as allowed  
credit facilities and had deposited a sum  of m oney by w ay of security. 
In March, 1938, h e w as indebted, to Liptons in  th e  sum  of Rs. 4,861.32, 
and he arranged w ith  the second defendant, the appellant, that the  
appellant should g ive Liptons security in  the form  of a  mortgage and so 
release the m oney he had deposited, and Liptons agreeing to the arrange
m ent th e bond P  5 w as drawn up. About this tim e the first defendant 
seem s to have tem pted the appellant by offering to m ake him  a partner 
in  h is business, and he even  w en t th e length of inform ing the Registrar 
of Business Nam es that h e was taking the appellant and one Haniffa, 
first defendant’s brother, as partners. Once P  5 w as drawn up, however, 
the partnership deed w as not executed  and the partnership terminated.

It w as agreed during th e argum ent that the partnership had nothing  
to  do w ith  the present case, although plaintiff seem s to have been  m ost 
anxious to bring it in  as colouring to h is case. The bond P  5 recited the  
existing  arrangem ent betw een  Liptons and the first defendant (the 
plural form  “ ob ligors” is used occasionally, presum ably because the  
appellant w as taking responsibility for the existing debt), and the bond 

-continued that the obligors had requested the Company to continue  to 
supply the* first defendan t w ith  such further goods as he m ay order in  

•connection w ith  his  trade and to afford the obligors (plural) further 
pecuniary aid and assistance but alw ays only at such tim es and to such  
■extent as th e M anager of the Company m ay th ink  fit, provided th e total 
value of goods already supplied and to be thereafter supplied did not

1 (1918) A . C. 903 a t 907.
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exceed  Rs. 7,500 at any one tim e. The appellant w as to  g ive the 
security m entioned in  th e bond and each of the defendants undertook  
to pay to the Company the Rs. 4,861.32 already due and all m oneys  
fa lling d ue later. The bond sp ecia lly  provided that th e  Company could  
decline to supply further goods to th e first defendant w ithout notice. 
Provision w as m ade for the bond continuing to  be effective even  though  
at any particular tim e the fu ll sum  due m ay have been paid, and th e  
appellant undertook to  insure th e prem ises m ortgaged and also to  pay  
all rates and taxes and em powered th e com pany, in  case of default, to  
pay them  and charge the expenses to the sum  due on th e bond.

N ow , the recitals and term s of the bond m ake it clear that it w as the  
first defendant w ith  w hom  Liptons w ould  be dealing and that the appellant 
furnished the security. It is true he w as lia b le -a s  a principal debtor 
but not one of th e parties could h ave fa iled  to rea lise that he w as really  
guaranteeing first defendant’s credit w ith  Liptons, The accepted  
evidence m akes the position doubly plain. The trial Judge thought the  
evidence of th e plaintiff and the appellant equally  unreliable but he 
seem s to h ave had a better opinion of th e evidence of th e  w itness M oham 
m ed M ohideen. The appellant seem s to h ave shaped badly  in  the w itness- 
box but a close exam ination of h is ev id en ce show s that it is intrinsically  
reliable in  the m ain and that it is th e p laintiff w ho is u tterly  unreliable. 
H ow ever, accepting the trial Judge’s findings, w h at do w e  get ? In 
January, 1938, at th e first defendant’s request, M oham med M ohideen  
arranged w ith  th e appellant for a loan  to th e first- defendant. First 
defendant alleged  that he desired to h ave a partner and M ohideen  
arranged for appellant to be a partner. The tw o defendants and 
M ohideen saw  Mr. Spurrier of Liptons about a m onth and a h a lf before  
d ie  bond P  5 w as executed. Oh February 20 the appellant refused to 
sign any bond unless h e w as adm itted as a partner in  w riting, th e first 
defendant having fa iled  “ to com e to th e scra tch ’’ (to use M ohideen’g 
w ord s). The first defendant then  m ade application (2 D. 58 of February 25) 
for th e alteration of the particulars in  th e R egister of B usiness N am es by- 
bringing in  th e appellant and Haniffa as partners. On M arch 1 an  
agreem ent w as signed b y  th e defendants and it is a lleged  that th e first 
defendant took th e agreem ent to India to have it sighed  b y  h is brother, 
Haniffa. The agreem ent w as not produced at th e  trial. The plaintiff 
is c losely  related to the first defendant, w ho has fa iled  to appear, and is 
in terested  in establishing a partnership but no docum ent has b een  
produced. Therefore, it  m ust be that there w as no such agreem ent 
though m any details o f it  and the Aame of th e  attesting  n otary h ave  
been given, or there w as on ly  an incom plete agreem ent, as ap pellan t  
says. On the strength o f the agreem ent apparently P  5 w as executed. 
M ohideen w en t in to th e first defendant’s p lace of business as th e  represent
a tive  of th e appellant and h e a lleges that on A pril 9, a litt le  over a m onth  

. from  th e execution  of P  5, h e reported to appellant that h e  w as dissatisfied  
w ith  th e w ay  th ings w ere going. B y  2 D.61 dated M arch 31, first, 
defendant reported to  th e  R egistrar o f B usiness N am es that the partner
ship had term inated on M arch 31 and requested th e  deletion  o f th e  
relevant item s. On A pril 11, th e  first defendant le ft  for India and  
returned on M ay 22. On A pril 11, th e  appellant inform ed Liptons byr
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2D2 that differences had arisen betw een  first defendant and him self 
regarding certain accounts and he, therefore, requested them  not to give  
him  any m ore credit and he offered to see them  and explain matters.
A copy of th is letter seem s to  have been sent to Messrs. F. J. & G. de 
Saram, Liptons’ law yers, on M ay 23. Liptons ignored this request and 
b y  letter dated A pril 12 stated that they had no objection to an interview . 
Mr. M ackie admits that the first defendant’s liab ility  at that date was 
>Rs. 1,369.72. Liptons continued to g ive credit to first defendant and 

' even tu ally  th e amount due by him  rose to Rs. 4,038.67. Shortly after 
A pril 12 an interview  took place and there is a divergence of evidence 
as to w hat transpired at it. Mackie, w hen giving evidence, originally  
was reticent regarding the interview  and expressed reluctance to produce 
certain correspondence, and plaintiff’s Counsel closed his case reserving 
Ins right to re-exam ine .this w itn e s s ! On the trial being resinned 
Counsel w ithdrew  from this position and exam ined Mackie afresh. 
M ackie then said that another person had accompanied appellant at the 
interview  but did not think he could identify the m an and he had told  
the second defendant that he could do nothing until he had seen the 
first defendant. In  re-exam ination later he alleged that the appellant 
had not asked him  definitely to stop credit to first defendant and that 
h e had explained that they had to carry on their business. Letter 2 D2 
had tyeen definite enough and M ackie had refused to stop credit w ithout 
consulting the first defendant. On May 20 appellant caused 2 D3 to be 
sent b y  a proctor. This letter shows w hat took place at the interview  
and states that M ackie had said- h e w ould continue to deal w ith  first 
defendant in  spite of the appellant’s protest. There w as no written  
reply denying th is ; allegation. The letter (2 D3) warned Liptons of the 
position the appellant w ould be taking up w ith  regard to liability after 
A pril 11. The letter w as drafted by plaintiff’s Counsel, who later changed  
sides. There are aspects of th is case and of the trial which are u n 
satisfactory but I deliberately confine m yself to a bare recital of the  
facts.

On receipt of 2 D3 Liptons consulted their lawyers, who apparently 
got a copy of 2 D2, and thereafter Liptons stopped giving credit to the  
first defendant. Their b ill had b y  now  risen, to Rs. 4,038.67. On the  
first defendant’s return to Ceylon an attem pt seem s to have been m ade 
to settle  th e differences betw een  the parties. It is alleged that plaintiff 
took a leading part but th is is denied by him. B ut if he took no part in  
the arbitration proceedings ” he certainly took an active part in  
financing first defendant’s . business. On • quite inadequate grounds 
plaintiff w as ■ allow ed to g ive evidence and to call w itnesses after the  
defendant had closed his case. P laintiff admitted he had m ade loans to 
first defendant and had helped him  to borrow m oney fEom Chettiars,. 
sum s am ounting to Rs. 1,000 Qr Rs. 2,000. In A ugust plaintiff opened  
an account w ith  the Indian Bank, being introduced by first defendant. 
H e had had no banking account before and seem s to have been a m an of 
sm all means. He says first defendant owed him  m oney and could not 
pay and th en  told him  about the bond P  5 and plaintiff offered to take an 
assignm ent of it, though first defendant had told h im . of his indebtedness 
to  Liptons.
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T he first cheque issued  b y  plaintiff on opening h is bank account is 
P  6. H is banking career started on A ugust 13, and ended on January 20, 
1939, and during that tim e m ost o f the cheques had b een  drawn in first 
defendant’s favour.

O f course, if  th e  first defendant had paid Liptons, there w ould  be no 
further liab ility  on appellant’s part. It w as suggested during the trial 
that the plaintiff’s  banking account and paym ent by him  w as only a 
device to d isguise a paym ent rea lly  m ade b y  th e first defendant. The  
t r i a l  Judge rejected th is v iew  and it w as not m entioned in  appeal.

One m atter w hich m ight have re-paid investigation  w as w h y  Liptons 
refrained from  taking action. They stopped credit to first defendant 
and dealt w ith  him  on a cash basis. T hey knew  he w as a m an of straw  
and appellant had g iven  substantial security. There is not a word  
suggesting any desire on their part to  take action. M ackie, for som e 
reason, preferred not to say  w hen  th e question o f an assignm ent first 
arose and h e w as allow ed to retain h is preference, although h e professed  
absolute disinterestedness in  th e case and said the firm only w anted  to  
be paid and h e le ft  th e m atter to  h is law yers. It seem s a lik ely  possibility  
that Liptons knew  that their claim  against th e appellant for any sum  
beyond Rs. 1,369.72 w as at le a st  doubtful and that the intervening tim e  
was taken in negotiations carried on by h is law yers.

The trial Judge rejected th e evidence as to arbitration as alm ost absurd 
and I shall not disturb h is v iew , but it seem s to m e that “ arbitration ” 
was on ly  an interpreter’s w ord and that all that w as m eant w as that 
som e friends had tried  to se ttle  m atters. There is no question but that 
rwo of th e alleged  arbitrators are dead and there is noth ing suspicious 
about that nor can appellant be blam ed for their death, and in  an  effort 
of the kind indicated it is not lik ely  that w ritten  evidence w as taken or 
w ritten  awards m ade. In fact, it  is not said that any award w as m ade. 
The tria l Judge’s v iew  is not, therefore, free from  criticism  and it seem s to  
m e  that unless som e such negotiations w ere on foot the d elay on L iptons’ 
part to sue is inexp licable and M ackie’s reluctance to produce corre
spondence even  m ore so.

. D uring the trial, th e appellant raised the question that he had not 
been g iven  notice of the assignm ent before he received the le tter of 
dem and. That fact does not affect th e case.

B ut I have rather anticipated m atters. I should h ave said that on 
August 16 plaintiff issued cheque P  6 in  favour of Liptons for Rs. 4,038.67. 
He w as not then  in funds and alleges h e  had arranged w ith  L iptons’ 
law yer to present the cheque the n ex t day. B ut the cheque w as presented  
and dishonoured, and plaintiff paid th e am ount in  cash n ext day. The 
arrangem ent w as that on paym ent Liptons should assign their rights on  
bond P  5. H e got part o f th e cash b y  draw ing a cheque for Rs. 3,000 
on the Bank and it w as the first defendant w ho cashed it. Liptons 
issued a receipt in  favour of the first defendant and it w as not till 
A ugust 30, 1938, that th e assignm ent w as made, Liptons exp ressly  
stating that they w ould  not w arrant the assignm ent.

There w as no argum ent at the trial that plaintiff w as an innocent 
assignee but on ly that he w as an assignee for value, and this w as to  m eet 
appellant’s contention that it w as rea lly  th e  first defendant w ho was
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paying. It w as not contended at the trial nor on appeal that plaintiffs 
rights on the assignm ent could be any greater than Liptons’ rights on  
th e  bond and I do not see .how they could have been  greater. A ll th e  
evidence clearly points to h is know ledge of the relations between the  
parties to the bond, and he had been m ade aware that Liptons would not 
warrant the assignm entarid  so put specially on guard. W hat more could 
the appellant have done than w hat he did do ? He gave notice to th e  
only party then entitled  to notice, viz., Liptons. On receiving notice 
o f the assignm ent h e prom ptly disclaim ed liability. Even if plaintiff 
w as not personally aware of the affairs of his close relative w hose business 
h e w as financing (a m ost unlikely state of th in gs), Messrs, de Sarair. 
knew  th e true position  and it is  scarcely lik ely  th ey  hoodwinked the 
plaintiff and kept him  in ignorance. But it is really unnecessary to 
trouble on this score: for Counsel have not raised any argum ent on this 
point and they are not lik ely  to have m issed any available argument.

I have recited the facts at considerable length. On these facts two  
questions w ere argued : —

(a) Was the bond discharged w hen Liptons gave their receipt and was
it too late for them  to assign it later ?

(b) in  any case, is appellant liab le beyond the sum due w hen he gave
notice of repudiation, viz., Rs. 1,369.7-2 ?

W ith regard to (a) i t  is clear that it w as understood betw een Liptons’ 
law yers and plaintiff that there should be an assignm ent of the bond and 
plaintiff paid on that footing. The receipt w as an acknowledgm ent of the 
m oney paid but it did not discharge the bond in  term s and it cannot be 
said it discharged it in  fact. It is useful to rem em ber that according 
to the term s of the bond paym ent did not discharge it.

W ith regard to (b ) , I think too much em phasis has been laid on< the 
term s “ surety.” and “ co-debtor”, and. that w hat really m atters is the 
tru e nature of the transaction. A  and B  m ay deal w ith  C and the  
agreem ent m ay be that C should supply A  and that B should be surety, 
and B  m ay renounce ail privileges and m ake h im self a principal debtor, 
A  and B m ay also deal w ith  C and B m ay te ll C to supply goods to A  on* 
his (B ’s) account, or that for the goods so supplied he w ould be liable, 
w ith  A. in  solidum . A  and B m ay also take goods individually or together 
and each agree to be liab le in  solidum  for the value of goods taken by  
both. There is a difference in. form  undoubtedly but is there any real differ
ence in  substance ? A s a m atter of procedure C m ay sue B alone in each 
instance but C know s quite, w e ll that B  is paying for w hat A  ow es and A 
knows-that, and w hether B is called a surety, a guarantor, a mandator, a 
principal debtor, or a co-debtor, the relations are the same.

The real question, seem s to m e to be-—Is the contract so fixed and 
determ ined that B cannot w ithdraw, and that m ay depend On whether  
i t  is a single transaction or a series of possible contracts. Considerations 
proper to a single transaction obviously cannot apply to a running series 
of transactions. W e are fam iliar w ith  that in  the case of prescription  
and h ave held  that each item  in a shop b ill gets prescribed from  the date 
of each separate contract o f sa le and-not from  the close of the running  
account.
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Ifi C has entered into a contract w ith  A  on  the strength of B ’s m andate, 
both C and A  cannot resile  from  it and it is on ly reasonable that B  should  
n or be allow ed to do so, even  though d elivery under the contract m ay b e  
deferred. B ut w here no contract has been  entered into, w hy should not 
B be-free to resile on n otice to C ? The strangest results w ould otherw ise  
ensue. If a m an authorises a shop to g ive  h is w ife  or child credit he  
would not be free  to counterm and h is a u th o r ity ! In the present 
agreem ent Liptons w ere free agents, so w as the first defendant. Was th e  
appellant a lo n e .to  b e  a slave to i t ?  W e repel agreem ents in  restraint 
of trade and are strict in  in terpreting fetters placed on the free disposition  
o f  property, are w e  not to apply th e sam e princip le to a hum an being if  
it  can be done regarding som ething not y e t  in  being ? Faced w ith  this 
difficulty Counsel for respondent could only say that a m an can term inate 
h is obligation in a w ay  know n to th e law , assum ing ca lm ly that h e m ay  
not term inate it by g iv in g  notice, th e  very  point w e  h ave to decide. 
According to him , if  I  understood h im  aright, appellant had to pay w hat  
w as due in order to be free. B ut th is is not true, for th e bond provided  
that paym ent by itse lf did n ot put an end to the agreem ent. So then  
h e really  m eant that Liptons had to agree to release appellant, w hich  w as  
exactly  th e  position th ey  took up u ntil advised by their law yers. T hey  
n ever asked for paym ent, appellant w as solvent and had g iven  am ple 
security, he had not repudiated liab ility  for the past. That w as not th e  
difficulty. L iptons im agined  th ey  could bind h im  for as long as they  
chose to deal w ith  the first defendant.

The position regarding Guarantors seem s clear in the English law . 
In  O fford v . D avies', it  w as held  that a guarantee to secure m oneys to  be  
advanced to a third party on discount, to a certain extent, for th e space 
of tw e lve  calendar m onths, w as counterm andable w ith in  that tim e. 
The defendants pleaded that before p laintiff had discounted the b ills and 
advanced the m oneys th ey  had counterm anded th e guarantee and 
requested plaintiff not to advance such m oneys. The plaintiff alleged  
th is  w as no defence and that defendants had no power to counterm and  
w ithou t the assent of the person to w hom  th e guarantee w as given. 
The plaintiffs there took up exactly  the position taken up by the plaintiff 
in  th is ease.

T he argum ents of Counsel and th e com m ents of the Judges are 
interesting. M any cases w ere cited and reliance w as placed on an 
A m erican w ork of great authority, P arsons on C ontracts, w here it w as  
said—“ A  prom ise o f G uarantee is a lw ays revocable, at th e p leasure of 
th e  guarantor, by sufficient notice, unless it be m ade to cover som e 
specific transaction w hich  is not y e t  exhausted  and unless it be founded  
upon a continuing transaction, tfie benefit of w hich  the guarantor cannot 
or does not renounce. If the prom ise be to guarantee the paym ent of 
goods sold up to a certain am ount and, after a part has been delivered, 
th e guarantee is revoked, it  w ould  seem  that the revocation is  good

Erie C.J., in  g iv in g  th e judgm ent of th e  Court, said—“ This prom ise b y  
itse lf  creates no obligation. It is in  effect - conditioned to be binding  
i f  the plaintiff acts upon it, eith er to the benefit o f the 'defendants or to

1 English Reports l i t  Common Pleas, p . 133G.
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th e  detrim ent of him self. But, until the condition has been at least 
in  part fulfilled, the defendants have the power of revoking it. In th e  
case of a sim ple guarantee fo r a proposed loan , th e  righ t of revocation  before 
th e  proposal has been  acted upon d id  n ot appear to  be disputed. Then, 
are the rights of the parties affected either by the prom ise being expressed  
to  be for tw elve m onths or by the fact that som e discounts had been- 
m ade before that now in question, and repaid ? W e think not. The 
prom ise to repay for tw elve m onths creates no additional liability on the 
guarantor but, on the contrary, fixes a lim it in  tim e beyond w hich his 
liab ility  cannot extend. And w ith  respect to other discounts, which  
had been repaid, w e  consider each discount as a separate transaction, 
creating a liab ility  on the defendant till it is repaid . . . .  .”

In C oulthart v . C lem entson  \  it w as held  that the death of a guarantor, of 
w hich the creditor had incidental, notice , term inated the guarantee w ith  
regard to future advances. Bow en J. said—“ In the case of such 
continuing guarantees as the present, it has long been understood that 
they are liable, in  the absence of anything in the guarantee to the  
contrary, to be w ithdraw n on notice.” He gave the explanation given in  
Offord v. D avies (supra) and said the proposition w as established by authority 
and that “ a lim itation to that effect m u st be read in to th e contract ”. It 
m ust sim ilarly be taken, he said, that parties contem plated the possible 
death of the guarantor and intended that it should term inate his obligation.. 
N otice of the death w as constructive notice, and it would be id le to insist 
on special form s of w ithdrawal of a guarantee w hich nobody has a right 
to continue. ^

In B eckett & Co. v. A d d y m a n ", a co-surety claim ed that the death of the 
other surety term inated the w hole obligation : in  other words, that the 
sureties, bound jointly and severally, w ere inseparable. Lord Coleridge C J .  
said that the co-surety, was clearly still, liable. It could! not have  
been contem plated that the death of one surety w ould discharge the 
o th e r ; and he added—“ It is probable that the defendant could have 
term inated his liab ility  by notice ; for it seem s to be clear that in the 
case, of a continuing guarantee for goods to be supplied or m oney to bej 
advanced, it is in  the power of the guarantor to determ ine his liab ility .” 
Brett L.J. said—“ The defendant m ight have given notice to determ ine
his liab ility ..................... A t law  the defendant is clearly liable until he
has g iven  notice.”

In the case of Lloyds v. H a rp e r1 Lush L.J. said— ‘ They are (i.e., 
instances of the m ore fam iliar class of guarantees) w here a guarantee 
is g iven  to secure the balance of a punning account at a bankers, or a 
balance of a running account for goods supplied. There the consider
ation is supplied from tim e to tim e, and it is reasonable to hold, unless  
the guarantee stipulates to the contrary, that the guarantor m ay at .any 

. tim e term inate th e guarantee. He rem ains answerable for all the 
advances m ade or all the goods supplied upon h is guarantee before the  
notice to determ ine it is g iv e n ; but at any tim e he m ay say ‘ I put a 
stop to t h i s : I do not intend to be answerable any further, therefore  
do not m ake any m ore advances or supply any m ore goods upon m y  

. 1 5 Q.S.D. 42. « 9 Q.B.D. 783.
16 Chancery Div. 290, at p. 319.
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guarantee'. A s at present advised* I th ink  it is quite com petent for  
a  person to do that w here, as I h ave said, the guarantee is for advances 
to  be m ade or goods to be supplied, and w hen  nothing is said in  the  
guarantee about how  long it is to endure. In that case, as at present 
advised, 1 cannot entertain  a doubt that the judgm ent of Mr. Justice  
B ow en in C ou lth art v . C lem entson  (supra) is perfectly  right, that notice of 
the death of the guarantor is a notice to term inate the guarantee, and has 
th e sam e effect as a notice g iven  in the lifetim e of th e  guarantor that 
h e w ould put an end to it.”

Offord v. D avies  (supra) is the only authority m ost d irectly  in  point 
and still retains its authority and has often  been referred  to in  other con
nections. A s its reasoning com m ends itse lf even  in the case of tw o  
co-debtors, I think w e should fo llow  it.

The D utch w riters do not deal w ith  a sim ilar case but on ly w ith  the  
ease o f a single contract. In  P oth ier, h ow ever (Vol. I., P. 2, c. 6, s. 4 (2) 
para. 299), w e have the fo llow in g  passage : —

" .Lastly, a person m ay becom e surety  not only for an obligation  
already contracted but for one to be contracted in  future, so that the  
obligation resulting from  th is engagem ent shall on ly begin  to arise 
from  the tim e w hen  the principal obligation is con tracted ; for it is 
the essence of such obligation that it cannot subsist w ithout a principal 
one. According to these principles, I m ay agree now to becom e 
surety to you  for £  1,000, w hich  you  propose to lend hereafter to P eter ; 
but the obligation resu lting from  this engagem ent w ill on ly  b egin  to  
have effect from  the tim e w hen  you  actually  lend  the m o n e y ; as long  
as you  h ave not y e t  len t it, and the th in g  is entire, I m ay change m y  
intention, g iv in g  you  notice not to lend  the m oney to Peter, and that 
I no longer intend to be surety for h im .”

V an der L in den  says that an indulgence granted by the^ creditor in  
d elay  o f paym ent w ithout th e concurrence o f th e surety  w ould  not 
necessarily release the su rety  since, if  h e  w as u n w illin g  to rem ain bound, 
h e should h ave g iven  notice to  th e  creditor.’ The term ination o f an 
obligation by notice is therefore approved of.

In  m y opinion, the decree entered  in th is case should be m odified and 
decree should be entered on ly  for  Rs. 1,369.72 w ith  legal in terest thereon  
from  date o f action till  date of decree and thereafter on th e aggregate 
am ount of th e  decree at 9 per cent, per annum . Both parties having  
succeeded to som e exten t, each party w ill bear h is ow n costs both on 
appeal and in  the court below.

JS o e r t s z  J.— I agree.
Ju dgm en t varied


