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Wlmro, arronling to Mio rhitvgo and tho coho for tho prosorution. not m o ro  
tluMi six porsons in all worn mombors of an unlawful assombly, and four of thorn 
aro acquittod. tho conviction of the two rorar.ining urcusod undor section 140 
of tho Penal Code cannot bo sustained even if tho court finds th a t four 
persons other than those* acquitted constituted an unlawful nssombly along 
with those convicted.

/^ .P l’EAL from a judgment of the Magistrate’s Court, Nuwara Eliya.
A . B . Perera, with J .  G. T huraira tnam , for tho 1st and 2nd accused 

appellants.
A . M ahendrarajah , Crown Counsel, for the Attorney-General.

Cur. adv. vult.

.July 19, 1954. P u l l e  J .—
In this case six accused poisons were charged on four counts, the first, 

of which alleged that they did “ form members of an unlawful assombly ”. 
The remaining counts charged them with rioting, causing hurt and using 
criminal forco as “ members of the unlawful assembly as aforesaid ”. 
In respect of causing hurt and using criminal force tho sections of the 
Penal Code referred to were 314 and 343 read with section 146 in each 
case. The learned Magistrate convicted the 1st and 2nd accused on all 
the charges but acquitted the 3rd to 6th accused on the ground that 
while, the 1st accused, the 2nd accused and four others were members of 
an unlawful assembly ho was not satisfied that the four other persons 
wero identified as tho 3rd to 6th accused. On behalf of tho 1st and 2nd 
accused it is submitted that the acquittal of the 3rd to 6th destroyed 
the basis of the convictions of the 1st and 2nd accused who could not 
by themselves form an unlawful assembly. It was not part of the case 
for the prosocution that besides the six persons charged there were others 
who wero members of the assembly.

A large number of authorities were cited on behalf of the appellants 
but it is not necessary to refer to more than two. The rest could be 
distinguished on the ground that the findings either in the trial court 
or in appeal were that there was no proof that those who wore convicted 
were so associated with others not charged as to constitute an unlawful
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In Jayaw arden e v. P erera  a n d  tw o others 1 six persons were charged 
with committing criminal trespass and rioting. At the trial the 2nd, 
5th and 6th accused were acquitted but the remaining three were convicted 
of rioting. This conviction was set aside and in the course of his judgment 
Lawrie A.C.J. said,

“ Now if five men together commit criminal trespass it becomes an 
unlawful assembly, and if force or violence is used, it becomes a riot. 
The evidence is that a large number of persons assembled ; the charge

• was that of that large number six had a common unlawful object and 
had used force or violence, but in the course of the trial the Magistrate 
acquitted three of the six. Those who were convicted were not of 
sufficient number to make an unlawful assembly, and, if they committed 
acts of force or violence, they were not guilty of rioting. ”
Referring to this case Abrahams C.J. said in K in g  v. M en d is  2,

" I am by no means certain that the learned Judge in that caso 
meant to lay down as an absolute proposition that if on a trial of a 
number of persons for being members of an unlawful assembly, so many 
are acquitted that the remainder of themselves cannot form an unlawful 
assembly, they must perforce be acquitted even if it can be proved 
that there are other persons who, though not charged, had the same 
common object as the persons convicted and were sufficient in number 
to constitute with those persons an unlawful assembly ”.
The learned Chief Justice also referred to R e x  v. D ia s  et a l. 3 in which 

Soertsz J. refused to state a case at the end of a trial which resulted in 
the conviction of four out of five persons who were charged with being 
members of an unlawful assembly, there being evidence of persons, 
other than the fiye charged, being also members of the unlawful assembly. 
Jayaw arden e v . P erera  an d  two others 1 was cited to him but the report 
was not then available to him. He thought that the charge was that six 
persons had a common unlawful object and that “ the six men charged 
formed the unlawful assembly ”. He went on to add, “ In the present 
case it is quite different. The charge is definite^ that these five accused 
were members of an unlawful assembly, not that they only constituted 
the unlawful assembly and the evidence from the very outset was that 
they were acting in concert with others ”.

It will be seen, therefore, that the opinion of Soertsz J. appears to be 
that if a number of persons arc charged as having “ formed ” the unlawful 
assembly, a conviction of at least five is necessary to sustain that 
conviction. Whereas, if the charge against them was that they were 
members of an uidawful assembly a conviction of less than five of those 
charged could be supported, if there was evidence that others besides 
those acquitted constituted an unlawful assembly along with those who 
were convicted. The decision in R a m  R u p  an d  another v. E m peror 4 
entirely supports the contention of the appellants in the present appeal.

1 {1899) 1 Tambayah'e Reports IS. * {1935) 17 Ceylon Law Recorder 16.
• (7937) 39 N . L. R. 18Z. at p . 184. 4 A . 1. R. 1945 Allahabad 81.
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The headnote reads,
“ Where not more than eight persons in all have taken part in the 

occurrence in question and five of them acquitted, conviction of the 
remaining accused under section 147 or section 14!) cannot be 
sustained. ”
Among the cases cited by the Crown reliance was placed mostjy on 

K in g  v . S u r iy a  A ralckige F ernando et al. \  In my opinion this case 
can bo distinguished. The allegation in the charge against the four 
appellants and one Daniel Fernando who was acquitted was that they 
were members of an unlawful assembly. I have verified this by referring 
to the indictment. In the course of his judgment Wijeyewardene J. 
(President) stated that it was not the case for the Crown that the five 
accused who were indicted were the only members of the unlawful 
assembly. I have no reason to think, that the decision in that 
case would have been the same had the indictment alleged and the 
evidence sought to prove that the five accused persons and they alone 
constituted the unlawful assembly.

I would also distinguish R am asray A h ir  an d  others v. Em peror *. 
Although nine accused were charged and five of them acquitted there 
were some twenty persons who were proved to have made a concerted 
attack on a constable. There are dicta in Feroze D in ■ and' others v. 
E m p e ro r3 which support the Crown. The circumstances of this case 
were of a most unusual character. Tire six appellants who were convicted 
as mombers of an unlawful assembly of the offenco of wrongful confine­
ment appealed to the Sessions Judge and the latter intended to affirm 
the convictions of all, but, owing to a mistake, the names of three of the 
persons who were acquitted by the Magistrate were placed among those 
convicted and three of those whose convictions were intended to be 
affirmed were acquitted. I am not surprised that the Court refused to 
set aside the convictions of the remaining three.

In the present case the oliarges clearly informed the six accused persons 
that they formed the unlawful assembly. The evidence was also to the 
same effect, namely, that only six persons took part in the assault atul 
that these persons were the accused. The finding of fact that the 3rd 
to 6th accused were not members of any unlawful assembly should have 
resulted in the verdict that the charges against the 1st and 2nd accused 
were not proved.

I come to the conclusion, though regretfully, that the appeals succeed. 
The convictions and sentences are set aside.

A ppea ls alloiced.

> {1047) 48 R . //. ft. 200. .* A . 1. ft. 1928 Patna 454. 
A . I. ft. 1929 Lahore 59,


