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Fecise Ordinance—Section 4 1—Charge of possession of wunlaufully mnnnjur‘lun‘rl
liquor—Quantunt of cvidence. -

In a prosecution for possession of unlawfully manufietured liquor in breach
of scction 44 of the Evidence Ordinance, the sole evidenco relied on by the com-
plaipant was a report of the Government Analyst that the liquor in question did
not fall within tho eategories of (1) approved brands of imported liquors and (2)
liquors manufactured under licencees issuced under tho J2xeciso Ordinnnce.
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Held, that tho Govermnent Aualyst’s report was not suflicient {0 provo beyondd
reasonable doubt that the liquor in guestion was unlawfully wstnufactured.

AI.’I.’E.—\L from a judgment of the Magistrate's Court, Colombo South.

N. B, Lelamye, for the acensed appellant.,
I’ Weerasinghe, Crown Counsel, for the Attorney-General.

Cur. wle, vult.

August 21, 1956, T, 3. FErRNaNpo, J.—

- The appellant was convicted in the Magistrate™ court on-a charge of
possession of 1§ gallons of unfawfully manufactured liquor in breach of
section 44 of the Excise Ordinance. The question of possession is not
contested on this appeal. but learned counsel for the appellant argues
that there was no proof before the Magistrate’s court that the liquor
produced there and marked P.2 was unlawfully manufactured. The
burden of cstablishing that the liquor was unlawfully manufactured lay
upon the prosecution, and to discharge this burden it relied upon a report
of the Government Analyst, the relevant portions of which are reproduced
below :—

“The anadvtical characteristics of P2 jndicate that P.2 is w
fermented liquor but not a distilled spirit.

The characteristies of P.2 are not similar to those of samples of
cither approved brands of imported liquors or liguor manufactured
under licenees issued under the ISxcise Ovdinance.

In my opinion P.2 is a liquor which does not fall under the following
categovies :—

(1) A pproved brands of imported liquors.

(2) Liquors manufactured under licences issued under the Dxeis

Ordinance.”

The prosccution had to exclude the possibility () that P.2 was a
liquor lawfully manutactured in the Island and (b) that it was forecign
liquor, i.e., liquor manufactured outside the Istand and imported here.
The Analyst’s report exeludes possibility («) referred to aboye, but docs
it exclude possibility () 7 The report shows that the liquor in question
was not of an “approved brand *’ of imported liquor. What is meant
by * approved ” is not explained in”the Analyst’s report or in the oral
evidence in the case. It has been suggested in the course of the argument
before mce that “ approved ” means approved by Government, and that
it is only approved brands of foreign liquor that may lawfully be imported
into the Island. It is not fanciful, however, to suggest that there may
be in this country imported liquor that is not of an “ approved *’ brand
in the sense suggested at the argument.  For example, there may certainly
be liquor of an unapproved brand smuggled into this country. Such
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liquor would not be unlawfully manufactured liquor as contemplated in
the Excise Ordinance. Whatever offence a person may be committing
by possessing such liquor he cannot be said to be possessing unlaw fully
manufactured liquor.

Learned Crown Counscl referred me to the decision of my brother
sansoni in the case of Fernando v. Goonecwardene! where a report of the
Government Analyst similar to that produced in this case was the only
evidence relied on by the prosecution to establish a charge of possession
of unlawfully manufactured liquor. In that case the point that has
now been taken was not raised, and my brother was not ealied upon to
consider it.

¥or the reasons indicated above, T am of opinion that the prosecution
failed to discharge the Lurden that lay upon it to establish beyond a
reasonable doubt that the liquor in question was unlawf{ully manufactured,
and I therefore set aside the conviction and sentence and divect that the
appellang be acquitted.

Appeal allowe d.
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