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I960 Present: Sansoni, J., and H. N. G. Fernando, J.

W . SIRENTVASA TH ERO , Appellant, and SU D A SSI TH ERO , R espondent 

S. C. 440—D. O. Kandy, L  3167/A

Action for declaration that plaintiff teas entitled to office of Viharadhipathi of a 
Vihara and Pansala and to the management and control of their temporalities— 
No possession of any property asked for —Decree entered as prayed for—Issue 
of writ of possession in respect of a room in the Pansala—Absence of jurisdiction 
of Court to issue such writ—Remedy o f dispossessed party—Civil Procedure 
Code, ss. 217 (o), 325, 32S—Buddhist ecclesiastical law.

A Buddhist priest sued three other priests for a declaration that he was 
entitled to the office of Viharadhipathi, incumbent and trustee of a Vihara and 
Pansala and to the management and control of their temporalities. He did . 
not ask for possession of any property. He obtained judgment and decree 
as prayed for and, upon his application to execute the decree, a writ of possession 
was issued in respect of a room in the Pansala.

Held, that the decree entered in the action could not be construed as one which 
decreed possession of any property. The decree could not be said to fall within 
section 217 (c) of the Civil Procedure Code which relates to a decree commanding 
the person against whom it operates “ to yield up possession of immovable 
property ” ; nor could it fall within section 323 which applies if the decree 
or order is “ for the recovery of possession of immovable property or any 
share thereof by the judgment-creditor, or if it directs the judgment-debtor 
to yield or deliver up possession thereof to the judgment-creditor ”. The 
position of the judgment-creditor was no better than that of a plaintiff who 
obtains a declaration of title to immovable property without also obtaining 
a declaration of his right to the immediate possession of that property.

Held further, that, inasmuch as the Court acted without jurisdiction in 
issuing the writ, the person who was dispossessed of property in consequence 
of the execution of the writ was entitled to be restored to possession. In such 
a case a Court of. Justice has inherent power to repair the injury done to a party 
by its act. The objection that the Court acted in excess of jurisdiction can 
be taken for the first time even a t the stage of appeal.

A p p e a l  from a judgment o f the D istrict Court, Kandy. 

T. B. Dissanayake, for Plaintiff-Appellant.

Vernon Jonldaas, for Defendant-Respondent.

Cur. adv. vuU.

Decem ber 13, 1960. Sansoni, J .—

The plaintiff in  the present action was ejected from a  room in th e  
H ippola Pansala in  M alwatta Vihara w hen a writ, issued by the D istrict 
Judge in  case N o. L. 3167, was executed. In  th a t case the defendant 
sued three other Buddhist  priests for a declaration th a t he was entitled
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to  the offices o f Viharadipathi, incumbent and trustee o f Bogahapitiya  
Vihara and H ippola Pansala, and to  the management and control o f  
their temporalities. The defendant obtained judgm ent as prayed for 
in  th at case and on  2nd August, 1957, upon his application to  execute 
the decree, a -writ o f possession was issued.

Complaint was m ade b y  th e defendant as judgment-creditor, under 
section 326 o f  th e Code, th a t he could not get com plete possession o f  
Hippola Pansala, and on  13th May, 1958, the D istrict Judge ordered 
th at the writ be re-issued to  th e Fiscal to  deliver possession to  the defen­
dant o f  a room w hich w as locked, breaking open the door o f  the room  
i t  necessary A t the tim e th a t order was made in Court, i t  was brought 
to  the notice o f  th e Judge th a t th e room which was locked was claimed 
b y  the plaintiff, and th e  Judge thereupon directed th a t i f  the plaintiff 
resisted the writ officer and made a claim, that should be reported to  
Court.

The writ was accordingly re-issued on 17th May, and it  was returned 
to  Court on 30th M ay w ith  an affidavit o f  the Fiscal’s officer who stated  
that he w ent to  the premises on 21st May, accompanied b v  the judgment- 
creditor and tw o Police Constables, and delivered possession o f  the room 
to  the judgment-creditor. The affidavit continued, “ This room which 
was found closed on th e  previous occasion was kept open on this day ” . 
The plaintiff in  his affidavit o f 27th May, which was filed in  Court the  
next day, stated th a t he informed the Fiscal, Central Province, o f his 
claim to  the room b y  a letter dated 19th May, and th at he also informed 
the writ officer o f  his claim  and produced documents in  support o f it, 
when that officer came to  execute the writ together w ith th e judgment- 
creditor and tw o Police Officers. H e complained in th at affidavit that 
he was assaulted and rem oved bodily out of the room, after which the 
defendant took possession o f it  together with the furniture and other 
articles in  it. H e said th at he still had the key, and complained that 
the writ officer had n ot reported his claim.

On 2nd July, th e plaintiff filed a petition and a ffid av it; he asked 
that his application be numbered as a plaint and proceedings taken  
under section 328, and th a t he be restored to possession o f the room. 
The plaintiff was exam ined on oath and the Judge directed that the 
petition be numbered as a plaint, and that a plaint in proper form be 
filed. Accordingly a p laint was filed in the present action N o. L. 310/ A 
wherein the plaintiff prayed that he be restored to possession of the 
room. The defendant, who is the judgment-creditor in L. 3167, filed 
answer denying th a t th e plaintiff was in any w ay entitled  to  the room 
or exclusive possession o f  it. The learned Judge has, in  his judgment, 
accepted the position th a t the plaintiff was ejected from the room in 
execution o f  the decree, and having regard to the earlier history of this 
m atter there can be no doubt th at the plaintiff was dispossessed o f the  
room notwithstanding his protests. B ut the learned Judge also held
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th a t the plaintiff was not in  law  entitled  to  possession o f  th e room or 
to  be restored to possession, because the defendant as Viharadhipathi 
w as entitled to control the occupation o f  the Pannsala.

A t the hearing before us, Mr. Dissanayake for the plaintiff subm itted  
th a t the decree entered in  L. 3167 was not a decree under section 217 (c) 
o f  the Code and no writ o f  possession should have been issued. In  
view  o f the terms o f  th at decree, which m erely declared th a t th e p laintiff 
in  th a t action was entitled  to  certain offices and to  the m anagem ent 
an d  control o f certain tem poralities, I  do not think it can be said  to  
fall w ithin section 217 (c) which relates to a decree com m anding the  
person against whom it  operates “ to  yield up possession o f  im m ovable  
property nor does it  even  fall w ithin  section 323 which applies i f  th e  
•decree or order is “ for the recovery o f  possession o f  im m ovable property  
or any  share thereof by th e judgm ent-creditor, or i f  i t  directs th e judgm ent 
•debtor to yield or deliver up possession thereof to  the judgm ent-creditor.”
I  am  unable to construe the decree as one which decrees possession o f  
an y  property to the defendant in  these proceedings : nor was an y  posses­

i o n  asked for in  case N o. L. 3167. The position o f  the defendant is 
no better than that o f  a plaintiff who obtains a declaration o f  title  to  
im m ovable property, w ithout also obtaining a declaration o f  h is right 
t o  th e im m ediate possession o f  th a t p ro p erty : see Vangadasalem v. 
■Chettiyar 1. I t  follows th a t sections 323 to  330 do not apply, because 
th e y  only apply to  decrees for th e recovery o f  possession o f  im m ovable  
property.

Since the decree was one in  respect o f  which, under the Code, th e  
judgment-creditor could not ask for, and the Court had no power to  
issue, a writ o f possession, it  seem s to  m e th a t th e Court was acting  
w ithout jurisdiction in issuing such a writ. The foundation o f  a  writ 

•of possession is a decree for possession, and a writ o f  possession which  
is not founded on such a decree is a nullity, because in  issuing it  the  
Court acts in excess o f  its  jurisdiction. Where a Court m akes an order 
w ithout jurisdiction, as in  th is case, i t  has inherent power to  set i t  aside ; 
and the person affected by the order is entitled ex debito juatitiae to  have  
i t  set aside. I t  is not necessary to  appeal from such an order, which  
is a n u llity : see the judgm ent o f  th e P rivy Council in  Kofi Forfie v. 
.Seifah 2.

The failure of the present plaintiff to  take the objection th a t th e  
Court had no jurisdiction, which he could have taken at an earlier stage  

■of this action, does not prevent him  from taking it  now, for an objection  
to the jurisdiction o f the Court is one which we m ust entertain when  

•our attention is called to  it, since we are dealing w ith an absence 
o f jurisdiction which is apparent when one looks- a t the decree. Mr. 
Jonklaas referred us to  the case o f  Jayalath v. Abdul Razalc3, but the  
th e Court was not there dealing w ith  a case o f  absence o f  jurisdiction, 
•but w ith  a case o f  a wrong or irregular exercise o f  jurisdiction.

1 (1928) 29 N. L. R. 445.
(1954) 56 N. L. R. 145. '■

1 (1958) A. C. 59.
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The question now arises as to  what order we should make on th is  
appeal. The plaintiff asked the Court to  restore him to  possession o f  
the room, because he had been dispossessed o f it  in execution o f  the  
decree. Section 328, no doubt, contemplates dispossession under decrees 
for possession of im m ovable property, but this is not a m atter which 
w e can allow to stand in  the w ay o f the plaintiff, for we m ust have regard 
to  th e substance rather than the form. Justice requires th at he should 
be restored to the position he occupied before the invalid order was 
m ade, for it is a rule th a t the Court will not permit a suitor to  suffer b y  
reason o f its wrongful act. The Court will, so far as possible, put him  
in  th e position which he would have occupied if  the wrong order had  
n ot been made. I t  is a  power which is inherent in the Court itself, and  
rests on the principle th a t a  Court o f Justice is under a duty to  repair 
the injury done to a party by its  a c t : see Rodger v. Comptoir D ’Escompte 
de Paris *. The duty o f  th e Court under these circumstances can be 
carried out under its inherent powers.

I  would, therefore, direct th a t the plaintiff be restored to  possession 
of the room which he was occupying in the Hippola Pansala prior to  
the execution o f the w rit in  case N o. L. 3167. W ith regard to  costs, 
seeing that the plaintiff failed to  take the point o f jurisdiction in the  
D istrict Court and perm itted these lengthy proceedings to go on in that 
Court, he is not entitled  to  any costs o f the proceedings in the lower 
Court, but he will have his costs o f appeal.

H . N . G. Fernando, J .— I  agree.

Appeal allowed.


