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Deed—Conveyance of land to mosque—Reservation of share of usufruct to 
donor and his descendants—Prohibition against alienation—Effect of 
deed— Lease by  heirs.
W h ere  a  person granted a one-fourth  share o f certain premises 

together w ith  the bu ild ings to the officiating priests and their successors 
o f a m osque as a  place o f w orsh ip  fo r  M uham m adans subject to the 
fo llo w in g  cond itions: —

“I, during my lifetime, and, after my death, my descendants, during 
their respective lives, shall have the right (which is hereby specially 
reserved to me and to them; freely to enter upon the said premises 
and to enjoy1 my three-fourths of the rents and income of all the buildings 
now constructed and hereafter may be constructed thereon (excepting 
the said mosque) and three-fourths shares of the fruits and produce of 
the trees growing and such three-fourths of the rent, income and produce 
or any part thereof shall not be mortgaged or sold by my descendants 
or any of them nor shall the same be liable to be seized or sold in 
execution for any debt or debts of my descendants ; the other one-fourth 
share of the rent, income and produce to be taken and appropriated for 
the benefit and upkeep of the Mosque

Held, that the deed conveyed a bare dominium of the land to the 
trustees of the mosque with a right of usufruct to a one-fourth share.

H e ld , fu r th er , that as there was no grant to the children or an 
acceptance of the gift by them they would inherit as on an intestacy 
and a lease by them would be binding on their heirs.

^  P P E A L  from  a judgm ent of the District Judge of Colombo.

H . V . P erera , K .C . (w ith  him  P e te r  de S ilva  and J. A . L. C o o ra y ), for  

fourteenth defendant, appellant.

E. B . W ikrem an ayake  (w ith  him S. J. V . C helvanayagam ) ,  for sixteenth 

and eighteenth to twenty-fourth defendants, respondents.

M . I. M . H aniffa, for thirty-fourth defendant, respondent.
Cur. adv. vult.

M ay  18,1939. de K retser J.—

The decision of this case depends on the interpretation of the deed 6 D2. 
B y  that deed one Mohideen Lebbe  Om eru Lebbe purported to convey an 
undivided one-fourth of certain premises. H e says, “ whereas I am  
desirous of granting the said one-fourth part of the premises so divided 
and separated as aforesaid together w ith the buildings-thereon known as 
“ Moheyedeen M osqu e” and other appurtenances thereunto belonging 
subject to the conditions hereinafter contained fo r the use of my co
religionists as a place of worship ”.

Th is pream ble is important, for it indicates the motive and the object 

o f the conveyance.

T h e  grantor then proceeds to convey the property to the officiating 

priest and his successors in office and to the trustee or trustees fo r the time
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^Ping upon trust “ fo r  the special use o f the M uham m adans as a place o f 
worship Then come the conditions expressed as fo llow s:—

“ Subject to the fo llow ing conditions that is to say that I  during  m y  
lifetim e and after m y death m y descendants during their respective  
lives shall have the right (w hich  is hereby specially reserved to m e and  
to them) freely  to enter upon the said premises and to en joy m y three- 
fourths of the rents and income of a ll the buildings now  constructed 
and hereafter m ay be constructed thereon (excepting the said m osque) 
and three-fourth shares of the fru its and produce o f  the trees grow ing  
jand to be grow n  on the said prem ises and such three-fourth shares o f 
the rents, income and produce of the said buildings and trees or any  
part thereof shall not be m ortgaged or sold by  .my descendants or any  
of them nor the same shall be liab le  to be seized or sold in execution  
fo r  any debt or debts of any of m y descendants; the other one-fourth  
share of the rents, income and produce o f the said buildings and trees 
to be taken, appropriated and used fo r the benefit and upkeep o f the 

said mosque
Om eru Lebbe  died leaving seven sons and daughters, and tw o o f the 

sons leased their rights to the appellants. Thereafter a  portion of the 
land w as acquired by  the C row n  after the tw o sons had died, and the 
question now  is whether the lessees are entitled to any compensation. 
The learned District Judge held they w ere  not, go ing on the footing that 

the interests of the sons w ere lim ited to their lives, and that therefore the 
rights of the lessees ended w ith  the deaths o f the lessors.

For the appellants it has been contended that the deed 6 D2 purported  

to create a trust, and that its term s offended the ru le against perpetuities 
and w ere  therefore void, w ith  the result that the lessors had absolute  
rights and not rights lim ited to their lives. Section 110 o f our Trusts 
Ordinance, No. 9 of 1917, claims to em body the ru le against perpetuities, 
and it is this section that must apply, if at all. B u t before proceeding to 
consider this question, one must see w hether it has any application,, and  
in the first place the terms of the deed must be construed.

Now , w hat did Om eru Lebbe  intend to. do and w hat did he do? The  
deed sets out his object clearly, and that w as to endow  the mosque; 
there is no indication that he had intended by that very  document to 
make provision for his descendants.

H e  created a trust w ith  regard  to the mosque. In  describing the 

extent of his endowm ent he used an abundance of language w here  sim pler 
and more concise language w ou ld  have sufficed, and in fact it is this 
very  abundance of language w hich  has created the difficulty of this case.

C learly  w hat the mosque w as to get and did get w as the bare  dominium  
of the land itself and one-fourth o f the usufruct.

But the conveyancer used a cum bersom e form  in which to say this. 
H e transferred the w hole corpus, subject to conditions and the conditions 
w ere  that Om eru Lebbe  and his descendants w ere  to have the right to 
en 'e r  the land and to take three-fourths o f the income derived from  the 
buildings and trees.

The point I  w ish  to emphasize is that the grant is to the mosque: there  
is no grant to any one else. In  fact the grantor makes this clearer w hen
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he says that he reserves a right to him self and his descendants. H e  
almost says that he reserves the right to construct buildings and plant 
trees on the premises. It w ou ld  not be possible to urge a further trust 
if  the alleged prohibition against alienation had not come in,— and the 
words m ay have been not a prohibition imposed on himself and his 
descendants, but a promise to the mosque that he w ou ld  take steps to 
see that none but he and his fam ily came upon the premises. W hile, 
therefore, he expressed an intention to safeguard the interests o f the 
mosque or prohibit alienation, there is nothing to indicate that he carried  
out this intention.

In  this deed he refers to a transfer m ade by  himself of the other three- 
fourths of the land, and he states that this also w as subject to certain  
reservations. In  that case it was a reservation. The indications a re  
that he did exactly the same thing here. I  do not think one can read a 
trust into these terms : something much clearer is needed.

In  this v iew  of the matter certain rights devolved at his death on his 
sons, the lessors, and the lease by them w ould  ordinarily be binding on 
their heirs. ^

M r. W ikrem anayake argued that the rights reserved w ere personal to 
him self and to his descendants. Something m ay be  said for this point 
of view , but there w as no grant to Om eru Lebbe ’s children nor any 
acceptance of the gift by  them. They therefore inherited as on an  
intestacy.

In  the result the appellant succeeds. The case must go back fo r his 
claim to be investigated. It m ay be noted that Counsel fo r the appellant 
stated that he m ade no claim  on account of repairs.

The appellant is entitled to costs in both Courts.

Soertsz A.C.J.— I agree.
A ppea l allow ed .


