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Trial for murder—Medical evidence—Right of Crown to call a medical witness nos
named in the tndictmeni— Requirement that defence should be given adequate
notice of the nature of the new evidence and a proper opportunity to meet tt—
Duty of Croun to lead evidence of all the medical treatment given to the decensed—
Statement made by deceased—Evidential value thereof—Accident— Burden of
proof.

The appellant was convicted of the murder of his wife. On the night of the
incident the dercased stated that the appellant had poured some liquid smelling of
kerosene oil into her mouth. The evidence showed that the deceased died of
pneumonia about scventy hours after the alleged administration of the poison.
According to the mzadical evidence it was not certain that the direct cause of
the death was the admrinistration of the poison. Application was therefore
made by the Crown, in the course of the trial, to call a new muedical
witness not named in tho indictment. Despite objection taken by the clefence,
the Court allowed the application. In the event, it was unsafe to suppose that
the Jury would have returned their verdict of murder but for the new evidenoe
stating that death was directly caused by the poison.

Held, that, before the new evidence was led, t.hé defence should have been
given adequate notice of the nature of the new cvidence, as well as sufficient
opportunity for preparation to cross-examine the witness who was to be called

Held further, (i) that it was the duty of tho prosecution to have led some.
evidence concerning the condition and treatment of the patient throughous
all the seventy hours which preceded her death.

(ii) that the trial Judge, when he directed the Jury that they could take into
consideration the statcment made by tho deceased, should have cautioned the
Jury as to the risk of acting upon thestatement of a person who was not a witnesa
at the trial, and as to the need to consider with special care the question whether
the statement could be accepted as true and accurate,

(iii) that even if the appellant caused the death of his wife by administering
some liquid, it was the duty of the Judge to have explained to the Jury that the
burden lay on the prosecution to exctude the possibility of an accidental death.

APPEAL against a conviction at a trial before the Supreme Court.
. K. Charavanamuttu (Assigned), for the Accused-Appellant.

R. Abeysuriya, Crown Counsel, for the Crown.

Cur. adv. vult,
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July 19, 1965. H. N. G. Ferxaspo, S PJ.—

The appellant was convicted of the murder of his wife and sentenced
to death. On the night of the incident, Ist September 1963, she made
three statements, each to the effect that at about 11.30 p.m. the Appellant
had poured some liquid smelling of kerosene oil into her mouth. It
suftices to quote a part of one statement which she made to a Police oflicer :

“ Today at about 11.30 p.m., my husband spoke to me and requested

me to open my mouth to sece whether the decayed teeth were removed
and whether there were anymore to be removed. I opened my mouth,
He then poured something from a bottle he had in his hand. It was
a small bottle. The bottle was covered with his hand. Only tho
mouth was visible. I did not swallow. I put the contents out, T
opened the gate and came out. I vomited again. ”

After admission to hospital, the deccased woman was found by the
Doctor who attended on her to be unconscious or semiconscious. This
Doctor formed the opinion that she had taken some poison of the Folidol
type containing parathion ; this was because of the symptoms he noticed,
namcly—

‘“ She was frothing at the mouth and was Dyspynoes. She was finding

it difficult to breathe. Her pupils were unequal and both contracted
and the lungs showed crepitation. ” =~ :

He accordingly treated her, mainly with a number of injections, on the
basis of this diagnosis, and in his opinion the diagnosis was correct becauso
the patient responded to the treatment within a few hours. After that
stage, however, the woman appears to have suffered from Broncho-
pneumonia and she died on 4th September about seventy hours after
the alleged administration of the poison. In his evidence at the trial,
this Doctor expressed his opinion that pneumonia was a prohable con-
sequence of the effcct on the lungs of a poison of the parathion type. In
fact he said that he had administered to his patient an anticlote against
pneumonia for this very rcason. Considering that the deceas2d woman’s
death was not, according to this evidcence, dircetly caused by the admini-
stration of the poison, it is at the least uncertain whether the Jury would
have been willing to act.on the opinion of the Doctor that pneumonia
had probably resulted from the administration of the poison, and not
from somc other cause. The Doctor himsclf did not profess to have expert
knowledge of the consequences of the administration of a poison of the
type which he suspected in this case. The doctor was a young man
aged about twenty-seven in September 1963 and he said that this was the
first case he had dealt with, where there was suspeeted administration of
Folidol.

This was only one difficulty which the prosecution cncountered.
Another was that an acting Judicial Medical Officer, who performeod the
post-mortem cxamination, had expressed in his report the foliowing
opinion : —

* In my opinion, death was due to Broncho-pneumonia involving both
lungs and acute tracheitis, and possible toxaemia due to round worms.
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Evidence of poisoning is awaited. The Analyst’s report on Stomach
contents, Liver and Spleen submitted herewith.

On that opinion, upon which the Defence could no doubt have relied at
the Trial, the Jury might not have been able to rule out the possibility
that toxacmia due to worms had at least contributed to the death of the
deceased woman, and to exclude the conscquential doubt whether the
death resulted from the administration of some liquid.

This difficulty was overcome by an application made in the course of
the trial to call a new witness not named in the indictment. On objection
being taken by the Defence the Court heard arguments and ultimately
allowed the application in the following terms :—

*“ If I am satisfied that it will prejudice your defence, I shall not allow
the application. But, I do not thiuk so.

You say had you known of this carlier, you may have led expert
vvidence helpful to the defenee but you had that opportunity since
5.4.65, when you were notified by the Crown. You had with you
the findings of fact by the Mcdical witnesses in the depositions made
to the Magistrate. You could have, if you chose to, sought expert
opinion based on the data given by the medical men.

You had tho opportunity, yon had tho time, and you had the
material which is more than precis. °1In the interests of Justice’
does not mean the interests of the accused aloue.

1 grant the application, the name of the witncss to be added to the
indictment ™. :

In consequence of this order Dr. Chandra Amarasekera Deputy Judicial
Medical Officer, Colombo, gave evidence on the second date of trial. The
importance of his evidence is made apparent in the charge to the Jury.
In inviting the Jury to disrcgard the possibility that toxacmia due to
round worms may have been a contributory eanse of. death the Trial
Judge referred to the opinion of Dr. Amazasckera - that death could not
have been due to toxaemia caused by round worms, he was very emphatic
on that ’. Much stress was also laid on Dr. Amarasckera’s opinion that
the dececased woman must have contracted pncumonia because of the
administration of some poison containing parathion. Indeed it would
be unsafe to suppose that the Jury would have returned their verdict of
murder but for Dr. Amarasekera’s evidence.

The prosecution was no doubt entitled to call Dr. Amarasekera as
a witness, even though there had been an omission to lead in the
Mazistrate’s Court evidence of the nature given by Dr. Amaraseckera.
But a series of cases in England has established that where it is necessary
to lcad such new evidence the Defence must be given adequate notice of
the nature of the new evidence, as well as sufficient opportunity for
preparation to cross-examine the witness who is to be called. In the
present case the Defence had neither such notice nor such opportunity.
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The terms of the Judge’s order quoted above make it clear that even if
Defence counsel had asked for an adjournment of the trial such an
application would have been refused. The Defence had been made aware
about a month before the trial of the Crown’s intention to call Dr. Amara-
sekera. But at that stage no copy or precis of Dr. Amarasekera’s evidence
has been furnished to the Defence.  Having regard to the able manner
in which Assigned Counsel represented his client at the trial, he could
well have made valuable use of a reasonable opportunity for preparation
to meet Dr. Amarasckera’s evidence. The fact that such an opportunity
was denied to the defence was gravely prejudicial.

Beforc turning to other. aspects of the case it is convenient to refer
to a matter which appears to have e¢ntirely escaped the attention of the
trial Judge. The deccased woman was admitted to Hospital at 2 a.m. on
2ud September.  Dr. Joseph who attended to her immediately and who
treated the casc as onc of suspected poisoning was with the patient until
4 2.m. Thercafter, he had nothing to do with the patient. Quite
n:burally, he gave no evidence whatever as to the history of the case
druring the sixty-{ive hours which preeeded the death swhich took place
wt 9.45 p.m. on the 4th September. No Doctor or Nurse who attended
to the patient during this period was called at the trial, and although the.
besi-head ticket was produced there is no re ference in the CVIdCYlCO orin
ihe summing up of any matiers pertaining to the period after 4 a.m. on
the 2nd September. Tt is impossible at this stage to say that the Jury
vwould have reached their verdiet of murder if there had been before
them some evidence concerning the tveatment and condition of the
patient during the sixty-five hours which preccided her death.

The symptoms which Dr. Joseph said he had noticed have been
mentioned in an carlicr part of this judgment. DBut during his cross-
© examination he admitted that in the Magistrate’s Court he may not have
mentioned all the signs and symptoms described by him at the trial.
Tt does not appear from the rccord that he stated the symptoms after
reference to any notes made contemporancously. Inthese ciccumstances
th re was at least the possibility that the symptoms had not in fact been

clearly recognised by Dr. Joseph at the time he examined the patient.
’l‘his possibility was not adverted to in the charge to the Jury.

Apart from the medical evidence, the second important factor was the
statement made to the Police by the deccased woman. With regard to
this statement the learncd Judge gave the following directions :—

“ This statement is evidence. The law permits you to take into
consideration this piece of evidence. Usually a witness’s evidence
is tested by cross-examination and in this case the deponent is dead.
In spite of the fact that there is no cross-cxamination because she is
dead, still the law permits you to examine that evidence. It isin
the nature of a dying declaration. Examine that evidence and if you
are satisfied beyond recasonable doubt, accept what has been stated
there. Do not forget that there was no other witness to the incident
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and the dcponant hersclf is not bcfore you, the law regards her
statement as cvidence in regard to the cause of death, and the
circumstances which led to her death. ™

" In our opinion this dircction only instructed the Jury that they could
act upon the deceased’s statement. But there was no caution as to the
risk of acting upon the staiement of a person who is not a witness at the
trial, and as to the nzed to considzr with spzcial cars the question whether
the statement could be accepted as true and accurate. Connccted with this
omission there was the failure todirect the Jury that, even if the Appellant
caus2d thz deth of his wifz by a lniaistering so>mz ligaid, the burion lay
on thz praszeation to exclal: thz posiibility of an ascilantyl adminis.
tration. Thuraisamy v. The Queen'. The Jury could thus have had the
_ impression thit the passibility of an accid:ntal administration could be
excluded mercly by reason of the failure of the accused to give evidence.
A dircction that the Crown must prove the guilt of the accused bevond
reasonable doubt did not in these circumstances suffice to explain the
particular burden which rested on the prosecution in this case.

In our opinion the denial to the Defence of a proper opportunity to
meet the evidence of Dr. Amarasckera, and the omission from the charge
to the Jury of requisite directions concerning the statements made by the
deccased woman and the possibility of accident, have led to a miscarriage
of justice. We are not disposcd in all the circumstances to order a new
trial. We sct aside the conviction of the Appellant and the sentence
passed on him and we direct a verdict of acquittal to be entered.

Accused acquitted.




