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At the Presidential Election held on 21. 12. 1999 out of 1 1,779,200 
registered voters the total num ber of votes polled was 8,635.290 
reflecting a poll of 73.31%. Out of that num ber 199,536 or 2.31% votes 
were rejected leaving a balance of 8.435.754 valid votes. Chandrika 
Bandaranaike Kumaratunge P.A. (the l sl respondent) polled 4.312,157 
viz, 51.12% votes. Ranil Wickremasinghe UNP polled 3,602.748 viz. 
42.71% votes. The other candidates numbering 11 polled 520,849 votes 
their percentage ranging from 4.08% downwards. Accordingly, the 
1st respondent was declared elected to the office of President.

The petitioner, the General Secretary of the United National Party (UNP) 
presented an election petition in term s of section 93(b) of the Presidential 
Elections Act. No. 15 of 1981 (the Act) seeking the following reliefs under 
section 94 of the Act:

(a) a declaration that the election is void:

(b) a declaration that the return of the person elected was undue.

The petition was based on three grounds provided by section 91 of the 
Act, namely.
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(i) General intimidation by reason of which the majority of electors were 
or may have been prevented from electing the candidate whom they 
preferred namely, Ranil Wickremastnghe (paragraphs 8(a) and 9 of the 
petition)

(ii) Non-compliance with the provisions of the Presidential Elections Act, 
No. 15 of 1981 by reason of which the election was not conducted in 
accordance with the principles laid down in such provisions which non- 
compliance affected the result of the election (paragraphs 8(b) and 10 of 
the petition)

(iii) Other circumstances, by reason of which the majority of electors 
were or may have been prevented from electing the candidate whom they 
preferred, namely, the said Ranil Wickremasinghe (Paragraphs 8(c) and 
11 of the petition)

The respondents raised certain preliminary objections to the petition and 
sought a dismissal of the petition in limine. They averred that the petition 
does not contain a concise statem ent of the material facts on which the 
petitioner relies to establish the grounds of avoidance pleaded therein; 
and also there were certain defects in pleading grounds (ii) and (iii) above.

In paragraph 9 of the petition, the petitioner pleaded incidents of 
intimidation in 67 polling divisions out of the 156 polling divisions in 
which the poll was taken and set out the relevant ground of avoidance 
in paragraph 8(a). As regard the alleged non-compliance with the 
provisions of the Act relied upon in paragraph 8(b) which is said to have 
affected the result of the election, paragraph 10 of the petition refers to 
some events relating to the counting of votes in two polling divisions, viz 
Kesbewa and Maharagama. It contains sub  paragraphs and details in 
respect of which the court observed “Let alone the respondents, even the 
petitioner would not be in a position to comprehend the contents of these 
averm ents.” In paragraph 11, the petitioner purported to state the impact 
of what is described as “other circum stances” relied upon for avoiding the 
election by referring to the “cumulative effect" of general intimidation and 
of non-compliance with the provisions of the Act pleaded in paragraphs 
9 and 10 as well.

Held :

1. It would be incum bent on the petitioner in terms of section 96(c) to 
state concisely the material facts on which he relies to obtain the 
reliefs he has sought in terms of section 91(a). The pleadings would 
be considered as being adequate only if ex facie  the petitioner could
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be granted the relief sought, on the assum ption that the petition is 
unopposed.

2. Per S.N. Silva. CJ.

“To secure a majority of votes Mr. Ranil Wickremasinghe had to poll 
1,230,258 additional votes (being the total ofthe votes polled by the 
PA and the other parties plus one more vote) Therefore theaverm ent 
in the petition that by reason of general intimidation the majority' of 
voters were prevented from electing Mr. Ranil Wickremasinghe. 
tantam ounts to a statem ent that the general intimidation “affected" 
a minimum of 1,230,258 persons who would have otherwise voted for 
him"

3. The degree of probable success on the part of the petitioner is not one 
that can be evaluated at this stage. At this stage the court could 
consider only whether the petition passes m uster by satisfying the 
requirem ents of section 96 read with section 91 of the Act.

4. The petition contains a  clear statem ent of avoidance relied on with 
reference to its description in section 91(a), the ingredients of the 
grounds of avoidance and the material facts in relation to each 
ingredient. If the petition is unopposed the petitioner could be 
granted the relief sought on the basis of these averments. The 
petitioner would be permitted only to lead evidence in relation to the 
m aterial facts that have been disclosed, viz. the incidents referred to 
in paragraph 9 in relation to the respective polling divisions.

5. There is a  total failure to set out any of the m atters necessary to be 
pleaded in relation to the grounds of avoidance relied upon in 
paragraph 8(b) of the petition, viz, alleged non-compliance with the 
provisions of the Act. The contents of paragraphs 8(b) and 10 are, 
therefore, rejected; and the petitioner is not permitted to present any 
evidence on that account. To avoid an election non-compliance 
should be of such a kind or character that it could be said that the 
election had not been conducted in accordance with the principles 
underlying those provisions.

6. The petitioner has attem pted to plead the m anner in which the 
alleged “other circumstances" (referred to in paragraph 8(c)) affected 
the result of the election as a cumulative effect of the general 
intimidation and of non-compliance with the provisions of the Act 
pleaded in paragraphs 9 and 10. In view of the finding on the alleged 
“non-compliance with the provisions of the Act" as a ground of relief,
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the averment in paragraph 8(c) is materially defective. The averments 
of paragraphs 8(c) and 11 are, therefore, rejected.
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Decem ber 12, 2000.
SARATH N. SILVA, CJ.

This Petition h as been presented by the General Secretary 
of the United National Party and it relates to the Presidential 
Election, held on 21. 12. 1999. The Petitioner has joined three 
persons as R espondents. The 1st Respondent is the candidate 
who w as declared elected to the office of President. The 2nd and 
3 rd R espondents are, respectively, the Com m issioner and the 
Acting C om m issioner of Elections. The Petitioner is seeking a 
declaration that the election of the 1st respondent is void and 
that the return m ade in her favour is  undue.

Thirteen persons were nom inated as candidates at the 
said election. The votes received by the candidates are as 
follows :

1 . Chandrika Bandaranaike Kumaratunga PA 4,312,157 51.12%

2. Ranil Wickremasinghe UNP 3.602.748 42.71%

3. M.D. Nandana Gunathilake JVP 3,44.173 4.08%

4. Harischandra Wijetunga SMBP 35.854 0.43%

5. W.V.M. Ranjith Ind 2 27,052 0.32%

6. Rajiva Wijesinghe LP 25,085 0.30%

7. Vasudeva Nanayakkara LDA 23,668 0.28%

8. Tennyson Edirisuriya Ind 1 21,119 0.25%

9. Abdul Rasool SLMK 17.359 0.21%

10. Kamal K arunadasa PLSF 11.333 0.13%

11. Hudson Sam arasinghe Ind 3 7.184 0.09%

12. Ariyawansa Dissanayake DUNF 4.039 • 0.05%

13 Alwis Weerakkody Prem awardhana PFF 3,983 0.05%

There were 1 1 ,7 7 9 ,2 0 0  registered voters and the total 
num ber of votes polled w as 8 ,6 3 5 ,2 9 0  reflecting a poll of
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73.31% . Out of that num ber 199 ,5 3 6  or 2.31%  votes were 
rejected with 8 ,4 3 5 ,7 5 4  valid votes being distributed am ongst 
the candidates a s  stated  above.

Section 93(a) read w ith Section  9 4  of the Presidential 
Elections Act, No. 15 of 1981, perm its any person who w as a 
candidate at the election, who claim s to have had a right to be 
returned or elected at su ch  election, to present a petition and  
to seek  a declaration from th is Court that, su ch  person w as  
“duly elected and ought to have been  returned,” on  any one or 
more o f the grounds .set out in section  91 o f the Act. None of 
the u n su ccessfu l candidates at the said  election have availed  
of th is right and presented a petition to th is Court seek ing a 
declaration that su ch  candidate should  have been returned or 
elected in place of the 1st Respondent.

The P etitioner, n o t h av in g  b een  a can d id a te , h a s  
presented th is petition in term s o f Section  93(b) a s  the person  
who signed the nom ination paper of the candidate of the  
United National Party (U.N.P.). A lthough he h as averred in  
paragraphs 8(a) and 11 (b)(i) & (ii) of the Petition that “the  
majority of electors were or m ay have been  prevented from  
electing the candidate w hom  they preferred, nam ely, Ranil 
W ickrem asinghe,” he h as not claim ed the relief perm itted by 
section  94(c) to secure a declaration from th is Court that the  
said candidate w as duly elected and ought to have been  
returned. The Petitioner h a s  restricted the relief that he seek s  
only to a declaration that the election of the 1st R espondent is  
void, w hich if upheld by th is Court would resu lt in another  
election being held as provided in Section  101(1)(a) o f the Act. 
However, it h as to be noted that if the Petitioner sought  
the further declaration that a candidate other than the 1st 
R espondent should  be declared elected , Section 95(l)(a) 
requires him  to jo in  all the candidates a s  R espondents to the  
Petition, w hich  he h a s  opted not to do.

The Petitioner relies on  three grounds for the avoidance of 
the election of the 1st Respondent. T hese three grounds are :
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(i) General intim idation by reason of which the majority of 
electors were or m ay have been prevented from electing 
the candidate w hom  they preferred, nam ely, Ranil 
W ickrem asinghe;

(ii) Non-com pliance w ith the provisions of the Presidential 
Elections Act, No. 15 of 1981, by reason of which  
the election w as not conducted in accordance with 
the principles laid down in su ch  provisions, which  
non-com pliance affected the resu lt of the election;

(iii) Other circum stances, by reason of w hich the majority of 
electors were or m ay have been  prevented from electing  
the candidate whom  they preferred, nam ely, the said 
Ranil W ickremasinghe;

The grounds (i) and (iii) above com e w ithin the ambit of 
Section 91 (a) of the Act and ground (ii) com es w ithin Section  
91 (b) of the Act.

R espondents have raised preliminary objections to the 
Petition and have sought a d ism issa l of the Petition, broadly'on 
sim ilar grounds.

The principal objection is that the Petition does not 
contain  a concise  statem ent of m aterial facts on which the 
Petitioner relies to estab lish  the grounds of avoidance pleaded 
by him . There are also  certain defects in pleading grounds (ii) 
and (iii) stated above on w hich a rejection of these grounds is 
sought.

The objections involve an exam ination of the elem ents 
that constitu te  each  ground of avoidance pleaded by the 
Petitioner and of the m aterial facts pleaded by him  in relation 
to each  su ch  ground, in order to ascertain  w hether the Petition 
com plies w ith the m andatory requirem ents of law.

We have had the benefit of two judgm en ts of this Court 
w hich  relate to the Presidential Election held in December
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1988, to wit, the ca ses  o f B an daranaike v. P rem adasa , 
reported in  (1989) 1 SLR page 2 4 0 (1> and (1992) 2  SLR p a g e l« . 
It is ironic that although a period of 12 years have lapsed  from  
the com m encem ent o f that Election Petition to the presen t one, 
the sam e learned President’s  C ounsel feature in  th is  ca se  a s  
well, subject to a reversal o f roles.

The objections relate to the provisions o f two section s o f  
the Presidential E lections Act, No. 15 o f 1981. They are Section  
91 w hich sta tes the grounds o f avoidance o f an  election  of a 
candidate and Section 9 6  w h ich  lays dow n the con ten ts o f an  
election petition.

Section 91 reads th u s :-

“The election of a  candidate to the office o f President shall 
be declared to be void on  an  election petition on  any of the  
following grounds w hich m ay be proved to the satisfaction  of 
the Suprem e Court, nam ely -

(a) that by reason  o f general bribeiy, general treating, 
or genera] intim idation, or other m isconduct, or other  
c ir c u m s ta n c e s , w h eth e r  s im ila r  to  th o s e  before  
enum erated or not, the majority o f electors were or m ay  
have been prevented from electing the candidate w hom  
they preferred;

(b) non-com pliance w ith the provisions o f th is Act relating  
to elections, if it appears that the election w as not 
conducted in accordance w ith the principles laid down in  
su ch  provisions and that su ch  non-com pliance affected  
the resu lt of the election;

( c) that a corrupt practice or  illegal practice w as com m itted  
in connection w ith the election by the candidate or  w ith  
h is  know ledge or co n sen t or by an y  agen t o f the  
candidate;
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(d) that the candidate personally engaged a person, a s a 
canvasser or agent or to speak on h is behalf, knowing 
that su ch  person had w ithin seven years previous to 
su ch  engagem ent been found guilty of a corrupt practice 
under the Ceylon (Parliamentary Elections) Order in 
Council, 1946 or the law relating to the election of 
Members of Parliament, or the law relating to Referenda, 
or under th is Act;

(e) that the candidate personally engaged a person, as a 
canvasser or agent or to speak on his behalf, knowing 
that su ch  person had been a person on whom  civic 
disability had been  im posed by a resolution passed by 
Parliam ent in term s of Article 81 of the Constitution and 
the period of su ch  civic disability specified in such  
resolution had not expired;

(f) that the candidate w as at the time of his election a person 
disqualified for election to the office of President.”

It is to be noted that grounds (a) and (b) of Section 91 
are of a general nature w ith a concom itant impact on the result 
of the election. If these grounds are established, the election  
would be declared void. W hereas, grounds (c), (d), (e) and (f), 
are w hat m ay be described as “candidate specific grounds," 
where a particular action of a candidate or h is agent or any 
disqualification of the candidate is drawn in issue. Unlike in 
the case  of grounds (a) and (b) the entire election itself would 
not be drawn in issu e  in relation to the latter set of grounds. 
If any of th ese  grounds are established  in relation to the 
particular candidate w ho is  elected, the return of the person so  
elected would be declared undue.

Section  96, w hich specifies the conten ts of an  election  
petition, reads a s  follows :

“An Election Petition -
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(a) shall state the right of the Petitioner to petition w ithin  
section  93;

(b) shall state the holding and resu lt o f the election;

(c) shall contain  a concise statem ent o f the m aterial facts  
on w hich the Petitioner relies;

(d) shall set forth full particulars o f any corrupt or illegal 
practice that the Petitioner alleges, including a s  full a 
statem ent a s  possib le o f the n am es of the parties 
alleged to have com m itted su ch  corrupt or illegal 
practice and the date and place of the com m ission  
of su ch  practice, and shall be accom panied by an  
affidavit in support of the allegation of su ch  corrupt or 
illegal practice  and th e  d ate and  p lace o f the  
com m ission  of su ch  practice;

(e) shall conclude w ith a prayer as, for instance, that 
som e specified  p erson  sh ou ld  be declared duly  
returned or elected, or that the election should  be  
declared void, or a s  the ca se  m ay be, and shall be  
signed by all the Petitioners;

provided , how ever, th a t n o th in g  in  th e  p reced in g
provisions of th is section  shall be deem ed or construed to
require evidence to be stated  in  the petition .”

. Paragraphs (a), (b), (c) and (e) would apply in relation to 
any Petition, w hatever be the ground of avoidance that is  relied 
on. W hereas paragraph (d) would apply in  relation to the  
specific grounds o f corrupt or illegal practice a s  stated in  
Section 91(c).

The grounds of objection stem  from Section  96(c), that the  
petition does not contain  a concise  sta tem ent o f the m aterial 
facts on  w hich  the petitioner relies.
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This requirem ent h as com e up in issu e  in several cases  
both in th is country and in India where the statutory provision 
is similar. In dealing with the said requirem ent, th is Court in 
the case of B andaranaike u. P rem adasaa> at page 263, cited 
w ith approval the judgm ent of H.N.G. Fernando, CJ., in the 
case of W ijew ardena v. Sen an ayakel3>. In that case the Court 
considered the parallel provision contained in Section 80B(c) 
of the Ceylon (Parliamentary Elections) Order in Council, (Cap. 
381), a s am ended. The wording of that Section is identical 
to Section  96(c). Com m enting on the requirem ent that the 
Petition m u st se t out the m aterial facts on w hich the petitioner 
relies, the Court observed a s  follows : (at page 100)

“The learned Election Judge has held that th is statem ent 
in paragraph 3 of the petition does not satisfy the 
requirem ent in  S. 80B(c) that the petition m u st set out the 
m aterial facts on w hich the Petitioner relies. In a case in 
w hich a Petitioner relies on the com m ission of a corrupt or 
illegal practice by the su ccessfu l candidate or his agent, 
paragraph (d) of S .8 0  expressly specifies the facts which  
the Petitioner m ust state with regard to the com m ission  
of the alleged  corrupt or illegal practice. But th is  
specification of w hat are m aterial facts in that c la ss of case  
does not in m y opinion relieve the Petitioner of the duty to 
specify m aterial facts in a case in w hich he seek s to avoid 
an  election on  a different ground. For instance, a Petitioner 
cannot m erely state tliat the su ccessfu l candidate w as 
disqualified for election, for su ch  a statem ent would  
specify only the ground  for the avoidance of the election, 
bu t not a n y  fa c t  on w hich  he relies to estab lish  that ground; 
in th is exam ple, if the m aterial fact is that the Respondent 
w as at the tim e of h is election a public officer or a 
governm ent contractor, or w as not a citizen of Ceylon, or 
w as the subject of som e disqualifying conviction, S. 80B(c) 
requires that fact at least to be stated. So also, in the case  
of a charge o f general intim idation, a Petitioner m ust 
specify at the least the nature of the alleged intimidation;
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w hether it consisted  o f actual violence, or o f threats of 
violence, or of som e other kind of intim idation, and w h en  
and where su ch  intim idation is  alleged to have occurred. 
A Petitioner cannot be perm itted m erely to specify a  
ground of general intim idation in an  election petition  
with the hope that he can  substantiate  it w ith evidence  
subsequently secured.

Prior to the am endm ent of 1970, the schem e of the Order 
in Council w as su ch  that particulars of a  m atter alleged in  
an election petition could under Rule 5 o f the R ules be  
furnished on application of the R espondent. There were  
decisions to the effect that in view of th is rule, a  bare 
allegation e.g. bribery by an  agent, need only be m ade in  
a petition. I agree w ith  the trial Judge in th is case  that the  
am endm ents of 1970, w h ich  repealed Rule 5 and required  
a concise statem ent of m aterial facts to be m ade in  the  
Petition, were intended to secu re that a R espondent will 
know from the petition itse lf w hat facts the Petitioner  
proposes to prove in  order to avoid the election  and will 
thus have a proper opportunity to prepare for the trial.”

Thereafter w hat is required w as sum m ed up at page 101 
in the following term s :

“The term ‘m aterial facts’ h a s  a plain m ean ing in  the  
context o f the requirem ents relating to pleadings, nam ely  
facts m aterial to estab lish  a party’s case.

In the case o f B an daranaike v. Prem aclasajsupra), having  
referred to portions o f H.N.G. Fernando C J.’s  judgm en t  
cited above, the Court m ade a further observation w hich  
em phasizes the object of th is requirem ent as follows (at page  
263)

“The object of the requirem ent is  clearly to enable the  
opposite party to prepare h is  case  for the trial so  that he  
m ay not be taken by su rprise .”
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In S en a n a ya k e’s  case(supra) H.N.G. Fernando, CJ., at 
page 101 observed that he w as not inclined to follow decisions 
of the Indian courts w ith regard to the interpretation of this 
provision, since the history of our law is different. However, in 
the case  of B andaranaike u. Prem adasa(supra) extensive  
references have been  m ade to the decisions of the Indian 
Courts and in su b m ission s before us, both counsel cited 
extracts of these judgm ents. In the circum stances I would 
now, bearing in m ind the observations m ade in S en an ayake’s 
case, refer to the corresponding provisions in the Indian 
statute and the dicta in the leading cases, in which these  
provisions have been  interpreted.

The corresponding provision in India is Section 83 of the 
R epresentation of People Act of 1951. It contains a similar 
provision a s  in Section  9 6  of our Act.

The distinction betw een a concise statem ent of material 
facts required by Section 96(c) and the requirement to state the 
full particulars of any corrupt or illegal practice alleged by the 
Petitioner, a s provided in Section 96(d), is found in identical 
words in Section 83(l)(a) and (b) of the Indian Act. The Indian 
Courts have laid em p hasis on  the distinction, so that each  
requirem ent would have its true m eaning.

In an  early case, H.V. K am ath  v. Election Tribunal141, the 
Court interpreted th is provision with reference to a similar 
requirem ent in the Rules m ade under the the Judicature Act 
in England a s  to the conten ts of pleadings in a civil suit. The 
Court held as follows :

“An exam ination of the schem e of the Act will show  that the 
party filing an  election petition is required to state therein 
two things. This is to be found in S. 83 w hich says that an  
election petition shall contain  a concise statem ent of the 
m aterial facts on  w hich  the Petitioner relies and shall 
set forth full particulars o f any corrupt practice, etc. 
A distinction  is m ade betw een a statem ent of the material
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facts and particulars of any corrupt practice. Under the 
unamended Act a lis t of corrupt practices had to be filed 
Not much difference has, however, been made, though the 
language has been changed, between the requirements 
as they existed before the amendment and after the 
amendment.
Both before and after the amendment an election petition 
must contain a concise statement of the material facts and 
also set forth fu ll particulars of any corrupt practice which 
the Petitioner alleges. The distinction which has been 
made between “material facts” and “particulars” bring to 
our mind the leading case on the subject of pleadings 
reported in B ru ce v. O d h a m s  P r e s s  L td .,151, where Scott,
L.J., laid down the law in relation to Order XXV and Order 
XIX of the Supreme Court Rules in  the following words : -
“The cardinal provision in  R.4 is that the statement of 
claim must state the material facts. The word ‘material’ 
means necessary for the purpose of formulating a 
complete cause of action; and if  any one ‘material’ fact is 
omitted, the statement of claim is bad; it is ‘demurrable’ in 
the old phraseology, and in  the new is liable to be ‘struck 
out’ under Order XV, R.4; see P h illipps u. P h illips (1878) 4
Q.B 127 (D); or ‘a further and better statement of claim’ 
may be ordered under Order XIX, R.7”.
The function of ‘particulars’ under R.6 is quite different. 
They are not to be used in order to fill material gaps in a 
demurrable statement of claim - gaps which ought to have 
been filled by appropriate statements of the various 
material facts which together constitute the p la in tiffs  
cause of action. The use of particulars is intended to meet 
a further and quite separate requirement of pleading 
imposed in fairness and justice to the defendants. Their 
function is to fill in the picture of the p la in tiff s cause of 
action w ith information sufficiently detailed to put the 
defendant on his guard as to the case he has to meet and 
to enable him to prepare for tria l.”
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“The above quotation makes a distinction between 
‘material facts’ and ‘particulars’. Neither of course 
includes evidence which is required to prove the 
allegations. The same scheme is to be found in the Code of 
Civil Procedure, where the cause of action has to be stated 
with completeness and unless there is a complete cause of 
action the p la intiff is not entitled to judgment. Indeed the 
plaint can be rejected if it does not disclose a complete 
cause of action. Where, however, the cause of action 
involves narration of particulars, e.g. in a case of fraud, 
those particulars have to be supplied w ith sufficient clarity 
and precision."
In the case of Udhav Singh v. Madhav Rao Scindia161, the 

Supreme Court of India gave a similar interpretation to these 
provisions w ith a ‘more comprehensive pronouncement of the 
requirement. At page 523, it is stated as follows :

“A ll the primaiy facts which must be proved at the trial by 
a party to establish the existence of a cause of action or his 
defence, are “material facts”. In the context of a charge of 
corrupt practice, “material facts” would mean all the basic 
facts constituting the ingredients of the particular corrupt 
practice alleged, which the Petitioner is bound to 
substantiate before he can succeed on that charge. Whether 
in an election petition, a particular fact is material or not, 
and as such required to be pleaded is a question which 
depends on the nature of the charge levelled, the ground 
relied upon and the special circumstances of the case. In 
short all those facts which are essential to clothe the 
petitioner w ith a complete cause of action, are “material 
facts” which must be pleaded, and failure to plead even 
a single material fact amounts to disobedience of the 
mandate of Section 83 (1) (a).
“Particulars”, on the other hand, are “the details of the case 
set up by the party”. “Material particulars” w ithin the 
contemplation of clause (b) of section 83 (1) would therefore
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mean all the details which are necessary to amplify, refine 
and embellish the material facts already pleaded in  the 
petition in compliance w ith the requirements of clause (a). 
‘Particulars’ serve the purpose of finishing touches to the 
basic contours of a picture already drawn, to make it fu ll, 
more detailed and more informative.”
In the cases of Hardwari Lai v. Kanwal Singh!7>, and 

Azhar Hussain v. Rajiv Gandhi!81, the Supreme Court of India, 
formulated the test to ascertain whether there has been due 
compliance w ith the requirement to plead a concise statement 
of material facts, from a slightly different perspective.

In Lai’s case(supra) the Court formulated the test as 
follows :

“Material facts are facts which if  established would give the 
Petitioner the relief asked for. If the respondent has not 
appeared could the court have given a verdict in favour of 
the election petitioner. The answer is in the negative 
because the allegations in the petition did not disclose any 
cause of action.” (at page 520)
And, in Rajiv Gandhi's case(supra) at page 327 the same 

test is stated thus :
"Material facts are, facts which if  established would give 
the Petitioner the relief asked for. The test required to be 
answered is whether the Court could have given a 
direct verdict in favour of the election petitioner in  case 
the returned candidate had not appeared to oppose 
the election petition, on the basis of the facts.pleaded in 
the petition.”
Thte foregoing survey of the relevant statutory provisions 

that have been applicable here and in  India reveals 
a commonalty in  the requirement. It appears that the 
requirement to plead material facts on which a party is relying
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on has been originally drawn from the Rules made under the 
Judicature Act of England as to pleading in civil suits.

The requirement in Section 96(c) cannot in my view, be 
taken in isolation. It has to be construed initia lly in the context 
of the remaining provisions of the Section, which states the 
contents of an election petition, commencing with the right of 
the Petitioner to present the petition and culminating in the 
prayer for relief. The words in Section 96(c) “. . . the material 
facts on which the Petitioner relies,” should therefore in my 
view be construed, as the material facts on which the Petitioner 
relies, to  secu re  th e  re lie f so u g h t in the petition . Relief can be 
sought only on the basis of any one or more of the grounds of 
avoidance stated in Section 91. Hence the material facts 
required to be stated are those necessary to establish the 
particular ground of avoidance that is relied upon to secure 
such relief. This linkage, between the ground of avoidance 
relied on and the disclosure of material facts, has been stated 
in W ije w a rd e n a 's case(supra) in very simple language as 
“facts material to establish a party’s case”.

The Indian Courts, following English precedents have 
had recourse to the phrase “cause of action", used in civil 
procedure to enunciate this requirement. In civil procedure, a 
cause of action is the wrong, for the redress of which an action 
may be brought. The legal component of a wrong would be, 
the right, duty or obligation recognized by law. The factual 
component would be the matters on which, the right, duty or 
obligation at issue is founded and on the basis of which the 
claim for relief is pleaded. When related to the Elections Law, 
the legal component of the “wrong” would be the ingredients of 
the ground of avoidance, that is relied upon and the factual 
component would be the matters necessary to establish each 
such ingredient. Viewed from this perspective, the question 
whether there has been sufficient compliance w ith the 
requirement to plead material facts, could rightly be answered 
only by posing the further question as stated in the later Indian 
judgments. That is, whether the material facts pleaded in the
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petition by them selves warrant a verdict in  favour of the  
Petitioner, if the Respondent does not appear in  defence. 
Hence, the Petitioner would clear th is threshold, only if he h as  
pleaded sufficient m aterial facts to estab lish  each  ingredient of 
the ground o f avoidance that is  alleged.

The requirement to disclose material facts of the ground 
of avoidance in the petition itself, appears to be based on 
certain rules of prudence that feature in the judgments that 
have been cited. In W ije w a rd e n a ’s  case(supra), it is stated as 
follows

“A Petitioner cannot be permitted merely to specify a 
ground of general intim idation in an election petition 
with the hope that he can substantiate it w ith evidence 
subsequently secured.” (at page 100)
The observation implies that although evidence need not 

be pleaded in the petition, it should be available, when the 
petition is presented and the concise statement of material 
facts should be based on such evidence. The sanction is 
against evidence being “subsequently secured.” The safeguard 
is imposed since the likelihood of evidence, thus secured being 
prevaricated or otherwise tainted is much stronger.

Another ru le of prudence which underpins th is  
requirement is stated in W ije w a rd e n a ’s  and B a n d a ra ra n a ik e 's  
cases (supra). It is based on the need to notify the Respondent 
of the facts the Petitioner proposes to prove in order to avoid 
the election, so that he w ill not be taken by surprise and w ill 
have a proper opportunity to prepare for the tria l. Due notice 
to the adverse party of the matters relied on against him is a 
principle of natural justice. Hence the relevant provision 
should be construed to give its fu ll effect.

I would now sum up the manner in  which the 
requirements in Section 96(c), read in the context of the 
relevant provision of Section 96, which states the contents of
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an election petition and of Section 91 which states the grounds 
of avoidance of an election, w ill apply :
(1) It requires an election petition to contain ;

(a) a clear statement of the ground of avoidance relied 
on w ith reference to its description in Section 91 
and the ingredients of such ground of avoidance;

(b) a concise statement of material facts on which the 
Petitioner relies in relation to each ingredient of the 
ground of avoidance.

(2) The question whether there has been sufficient 
compliance w ith the said requirements w ill be decided 
by exam ining the contents of the petition and 
ascertaining whether on the basis of the matters pleaded, 
the Petitioner would be entitled to the relief sought, if the 
Respondents do not appear and oppose the petition.

(3) If the answer is in the negative, the petition itself or any 
particular ground in respect of which the contents of the 
petition are found to be deficient, w ill be rejected.

In the light of the foregoing, I would now examine the 
ground of general intim idation and the objection raised thereto.

The ground of general intim idation is contained in 
Section 91(a) along with certain other grounds, having an 
impact of a general nature, on the election as a whole. This 
provision, when paraphrased by deleting words that relate to 
other grounds, would read thus :

“that by reason o f... general intim idation’ .... the majority 
of electors were or may have been prevented from electing 
the candidate whom they preferred.”
On a plain reading of the section as paraphrased, this 

ground of avoidance comprises of two main ingredients
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(1) general Intim idation, which would consist of events or 
incidents of intim idation of a widespread nature. 
Halsbury’s Laws of England (Vol. 15 page 442) contains 
a succinct statement of what constitutes intim idation, 
which is drawn from several judgments of the English 
Courts. It reads thus :
“In the case of intim idation, persons of ordinaiy courage 
and intelligence must have been prevented from voting 
as they wished;”

(2) the impact these events or incidents had on the electoral 
process, viz, that, by reason of general intim idation, the 
majority of electors were or may have been prevented 
from electing the candidate whom they preferred.

In the case of B a n d a ra n a ik e  v. P rem a d a sa (su p ra ) it was 
contended by counsel for the Petitioner that the section 
postulates “a composite concept” and that the latter part of 
the section sets out “the necessary effect of the unlawful 
pressures” (vide 1992 SLR page 14). In other words, the 
contention was that by proof for the events or incidents of 
intim idation of a widespread nature, the Petitioner would be 
entitled to the relief sought: that, the Petitioner does not have 
a separate burden of proving the extent to which these events 
or incidents constituting general intim idation ‘affected’ the 
result of the election, and that this is an inference the Court 
should draw on the basis of the events or incidents of 
intimidation.

The Court clearly rejected this contention. Mr. H.L. de 
Silva who was the counsel for the petitioner in that case and 
who persistently advanced the said contention, now seeks the 
fu ll benefit of the rejection of his submission.

The consistent trend of authority has been to consider the 
‘affect’ of the events or incidents of intim idation on the result
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of the election as a distinct ingredient in the ground of general 
intim idation. This trend of authority appears to have been 
influenced by a decision in England in the North Louth 
case(supra) which was relied on by Nagalingam, J.. in the case 
of Tamolis Appuhamy v. Wilmot Perera!101. This case related 
to the first Parliamentary Election held under the Ceylon 
(Parliamentary Elections) Order in Council, 1946. Nagalingam, 
J., cited the following passage in the judgment of Gibson, J., 
in the North Louth case (supra), which reads thus :

‘To upset an election for general intim idation it is 
necessary to “show that there was such general 
intim idation as might have ‘affected’ the result o f the 
election” (emphasis added).
The decisions in the cases of Ukmgaratne u. G.E.de Silua1111, 

and Abeywardena v. Ariya Bulegoda!121, are based on the 
premise, that the ‘affect’, the acts of intim idation had on the 
result, is a distinct ingredient of the ground, which has to be 
proved by the election petitioner. An examination of 
the decision in Rutnam u. Dingiri Banda1131, and Pelpola v.
R.S.S. Gunawardena!141, being cases where positive findings 
have been made on the ground of general intimidation, shows 
that the Court has laid emphasis on this ingredient and has 
come to findings on the basis of the number of voters ‘affected’ 
by the acts of intim idation. In the case of Jayasinghe u. 
Jayakody1151, Sharvananda, J ., (as he then was) dealt with this 
ingredient, in  the following terms :

“In order to succeed in his petition, the petitioner has got 
to prove a further ingredient, viz, that the majority of 
electors may have been prevented from electing the 
candidate who they preferred . . . ” (emphasis added).
In the prelim inaiy order in the case of Bandaranaike v. 

Premadasa111, (at page 261) the Court summed up its findings 
on this aspect, as follows :
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“W e.agree w ith Mr. Choksy that m ere proof o f the several 
in stan ces or acts  o f general intim idation would not suffice  
to avoid an  election. In addition, the petitioner h as to prove 
that these several acts  or in stan ces had the resu lt or 
consequence that ‘the majority o f electors were or m ay 
have been  prevented from electing the candidate w hom  
they preferred’.”

In the final order in  that case'21 (at page 22) the Court 
considered the said finding to be a part of the ratio d e c id e n d i  
The C ourt observed that :

“The order m ade by th is  Court on  the prelim inary  
objections is clearly binding on u s, a lthough Mr. de Silva  
argued that som e of the crucial findings therein are 
erroneous. Having regard to the nature o f the prelim inary 
objections that were raised, the Court w as called upon  
to analyse the ingred ients o f the charge of general 
intim idation postulated in S.91(a). At the hearing on  the  
preliminary objections the foundation o f the su b m ission s  
of Mr. de Silva w as that S. 91 (a) em bodied the essen tia l 
principles of the E nglish  Com m on Law relating to a free 
and fair election. The Court did not accept th is contention. 
The Court ruled on w hat it considered  to be the true 
m eaning o f the words ‘. . . the m ajority of electors were or 
m ay have been prevented from electing the candidate  
w hom  they preferred’. This ruling is undoubtedly a part of 
the ratio dec iden d i o f the order and it is  not open to u s  to 
place a g loss on  it or to deviate from it. W hat is more, we 
ca n n o t overlook  the s ig n ifica n t fact th a t th e  trial 
proceeded on  the b asis  of the interpretation placed by the 
Court on  S. 91(a) in the prelim inary order."

It w as a lso  held that the burden of proof o f th is ingredient 
is, “clearly on  the petitioner in term s of Section  91(a).” (at 
page 54).

Mr. de Silva’s  su b m ission  before th is  Court is that the  
petitioner should  plead in h is  election petition, a s form ing
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part of the concise statem ent of m aterial facts, not only the 
m aterial facts a s to the events or incidents of intimidation 
that constitute general intim idation, but also material 
facts relevant to the other ingredient of the ground 
of general intim idation viz, the ‘affect' these events or 
incidents had on the result of the election. He subm its that 
since the resu lt is stated by way of the num ber of votes 
polled by each  candidate, the m anner in w hich the alleged 
incidents ‘affect’ the result, should  also be stated in 
num bers. In brief, h is subm ission  is that the num ber of 
voters that the petitioner alleges were ‘affected’ should be 
stated ‘at least approxim ately’ in relation to each event, 
disclosed  in  the petition. Mr. Choksy concedes that the 
‘affect’ the alleged general intim idation had on the result 
of the election is a distinct ingredient of the ground of 
general intim idation and that there is  a burden on the 
petitioner to prove both ingredients viz, the events or 
incidents w hich constitute general intim idation and the 
‘affect’ th ese  events or incidents had on the result of the 
election. But, he subm its that the averm ent in the petition, 
(vide paragraph 8(a)) where he h as pleaded that by reason  
of the occurrence of the incidents set out in paragraph 9, 
w hich constitu te  general intim idation, the majority of 
electors were or m ay have been  prevented from electing 
th e  ca n d id a te  w hom  th ey  preferred, nam ely  Ranil 
W ickrem asinghe, there is sufficient com pliance with the 
requirem ent to plead m aterial facts relevant to the impact, 
general intim idation had on the resu lt of the election. The 
gravam en of the subm ission  is that, by clearly identifying 
the candidate w ho would have w on, but for the general 
intim idation, the petitioner h as indicated the total num ber 
of voters w ho were th u s ‘affected’. It w as subm itted that it 
is  well n igh im possib le for the petitioner to state even the 
approxim ate num ber of voters ‘affected’ in relation to each  
incident of intim idation stated  in  the petition.
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In term s o f S e c tio n  91(a), th e  grou n d  o f  gen era l 
intim idation would con sist o f two ingredients. T hese two 
ingredients would constitu te  the ca u se  o f action  in  an  election  
petition and the burden of proving both  ingredients w ould be  
on the petitioner. It w ould be incum bent on  the petitioner in  
terms of Section 96(c) to state  concisely  the m aterial facts on  
w hich he relies on  to obtain  the relief he h as sought, in relation  
to both ingredients. The pleading w ould be considered  a s  being  
adequate only if ex  fa c ie  the petitioner could be granted  
the relief sought, on  the assu m p tion  that the petition is  
unopposed.

The nature o f the m aterial facts the petitioner should  
plead in relation to the first ingredient, h a s  b een  identified in  
W ijew ardena's  c a se(su pra  at page 100),: “A petitioner m u st  
specify at least the nature o f the alleged intim idation; w hether  
it consisted  of actual violence, or threats of violence, or of 
som e other kind of intim idation, and w h en  and where su ch  
intim idation is  alleged to have occurred”. In th is  ca se  the  
petitioner has set out in paragraph 9  o f the petition, the nature  
of the alleged intim idation, in  several su b  paragraphs, by 
stating the in cid en ts in each  d istrict in  relation  to the  
respective polling d ivisions that com e w ithin  su ch  district. The 
respondents have not raised any objection a s  to the adequacy  
of the m aterial facts th u s  pleaded in paragraph 9.

The objection o f the resp ondents is  in  relation to the  
secon d  ingredient. Mr. de S ilva ’s su b m iss io n  that th is  
ingredient is  d istinct and cannot be taken a s  a corollary o f or 
an inference to be drawn from the first, is u n assailab le . This 
subm ission  is supported by the ingredients that m anifest on  
a paraphrasing of the relevant provisions of Section  91(a) and  
the decisions in the c a ses  ranging from T am olis A p p u h a m y’s  
case decided in 1948, to the B an daran a ike  v. P rem adasa  case  
decided in 1992, a s se t ou t in the preceding portions o f th is  
judgm ent. There is  a lso  m erit in Mr. de Silva’s  su b m ission  
that since the resu lt o f the election  is stated and could be
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com prehended only in relation to the num ber of votes polled 
by th e  respective can d id ates, the extent to w hich the 
intim idation ‘affected’ the result, should also be ascertained  
with reference to the num ber of voters thus ‘affected’. On this 
b a sis  Mr. de Silva further su b m its that, to satisfy the 
requirem ent o f pleading m aterial facts relevant to the second  
ingredient, the petitioner should state the num ber of voters 
‘a ffected ’ by each  in cid en t o f in tim idation specified in 
paragraph 9 of the petition. This further subm ission  is, in my 
view, inconsisten t with the bifurcation of the content of 
Section  96(a) into two ingredients.

As noted above, the two ingredients, one being of general 
intim idation and the other based on the requirement of 
‘affectation’, although linked in certain respects are distinct in 
their content. The several incidents of intim idation in respect 
of the given polling divisions, are pleaded in paragraph 9, in 
com pliance w ith the requirem ent to state m aterial facts 
relevant to the alleged general intim idation. It h as to be borne 
in m ind that each  incident thus pleaded does not by itself 
constitu te  an  ingredient of the ground of avoidance in Section  
96(a). It is the collection of th ese  incidents that constitu te the 
ingredient of general intim idation. By subm itting that the 
petitioner should specify the num ber of voters affected in 
relation to each incident that is pleaded, Mr. de Silva is in effect 
seek ing particulars w ith regard to the material facts pleaded 
in  relation to the ingredient of general intim idation. That 
would in m y view, am ount to a stretching of the requirement 
to plead m aterial facts relevant to the ingredient of general 
intim idation, beyond the lim its perm itted by Section 96(a). 
From a practical perspective, it would place an  unduly onerous 
burden on a petitioner to plead w ith specificity, the num ber of 
voters affected in relation to each  of the num erous incidents of 
intim idation. Hence, the further subm ission  of Mr. de Silva as  
stated  above, is  one that cannot be accepted.
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On th e o th er  h an d , th e  q u e s tio n  th a t  a r is e s  for 
consideration, based  on the bifurcation of the ingredients in  
the ground o f avoidance relied on, is  w hether the petitioner  
has pleaded m aterial facts relevant to the secon d  ingredient. 
T h is ingredient relates to the extent to w h ich  the general 
intim idation ‘affected’ the resu lt of the election. A lthough  
general intim idation would con sist of a  collection of single  
incidents of intim idation, w hen considering the sufficiency o f  
a pleading, I am  of the view that w hat should  be pleaded a s  
material facts, is the im pact the totality o f general intim idation  
had on the resu lt o f the election.

There is  a significant paucity in the averm ents of the  
petition, in stating the m aterial facts a s  to the im pact the  
alleged general intim idation had on the resu lt o f the election. 
The strong criticism  w hich Mr. de Silva, m akes on  th is score  
is not without merit. W hilst the petition con ta in s p ages of w hat 
are alleged as incidents of intim idation in  paragraph 9, the  
averm ent with regard to the im pact th ese  incidents had on the  
result of the election is contained in a single sen ten ce  in  
paragraph 8(a), w hich reads th u s :

“That by reason  of the occurrence of the incidents and the  
com m ission  of the acts set out in paragraph 9  hereof, there 
w as general intim idation by reason of w h ich  the majority 
of electors were or m ay have been  prevented from electing  
the candidate w hom  they preferred, nam ely the said  Ranil 
W ickremasinghe."

The Petitioner’s case  is one o f’preventive intim idation’ and  
not ‘coercive intim idation.’ It is not alleged that as a resu lt of 
the intim idation, persons who would have voted for Mr. Ranil 
W ickrem asinghe, were coerced to vote for another candidate. 
The allegation is that persons who would have voted for 
Mr. Ranil W ickrem asinghe were prevented from exercising  
their franch ise. The exten t to w h ich  su c h  in tim idation  
‘affected’ the resu lt should  therefore be seen  in the num ber of
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persons who were th u s prevented. This num ber is discernible 
in the statem ent that, if not for the alleged prevention, 
Mr. Ranil W ickrem asinghe would have got a majority of the 
votes. The m anner in w hich a majority' could be claim ed by an 
u n su ccessfu l candidate is clearly stated in the case of 
B andaranaike u. Prem adasa!21. at p. 54. In that case the 
majority of the su ccessfu l candidate was 2 7 9 .3 3 9  votes and 
the Court m ade the following observation :

"It w as the su b m ission  of cou n sel that even if the 
petitioner got one more vote than the majority obtained by 
the 1st respondent she could still not have been declared 
elected. Mr. Choksy conten ds that the petitioner in order 
to win had to get the total votes received jointly by the UNP 
and the SLMP plus one more vote. Thus she would have 
had to get 5 1 5 ,0 5 9  more votes than she polled in order to 
have succeeded  at the election. It appears to u s that this 
su bm ission  is well-founded."

In the present case  the majority of the l sl respondent was 
7 0 9 .4 0 9  votes. The other candidates polled 520 ,8 4 9  votes. To 
secure a majority of votes, Mr. Ranil W ickrem asinghe had to 
poll 1 ,230 ,258  additional votes. Therefore the averment in the 
petition, that by reason of general intim idation the majority of 
voters were prevented from electing Mr. Ranil W ickremasinghe. 
tantam ounts to a statem ent that the general intimidation  
‘affected’ a m inim um  of 1 ,2 3 0 ,2 5 8  p ersons who would  
have otherw ise voted for him. This figure is given in the 
1st respondent’s written su b m ission s, which show s that the 
1st respondent h a s  com prehended the averm ent in like 
m anner.

In fairness to learned cou n sel for the Is' respondent it 
should be noted that he h as given the figure of 1 ,230 ,258  
votes, not to fill a lacuna in the pleading of the petitioner, but 
to dem onstrate the degree of im probability of supporting such  
a claim  with evidence. He has described the am ount of the 
votes th u s claim ed as ’an astronom ical figure.’
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The poll o f 8 ,6 3 5 ,2 9 0  out o f 1 1 ,7 7 9 ,2 0 0  registered voters 
represents a high turnover of 73.31% . If a  further 1 ,230 ,258  
persons voted (on the assum ption  that everyone o f them  voted  
for the candidate as claim ed in the petition) the turnout would  
have to go upto 9 ,8 4 5 ,5 4 8  w hich  in relation to the num ber o f  
registered voters would be 83.75% . C ounsel u se s  the word 
'astronom ical’ since su ch  a percentage of polling would be way  
above what is  recorded in any national poll. It is also seen  that 
the petitioner has pleaded incidents o f intim idation only in  67  
polling divisions out o f the total num ber of 156 polling  
divisions in w hich the poll w as taken. H ence the additional 
figure of 1 ,230 ,258  votes w ould have to com e from only th ese  
67 polling divisions. For instance, in the Kalutara District, in  
w hich there are 8 polling d ivisions, the petitioner refers to 
incidents of intim idation only in  one polling division.

Learned C ounsel for the 1st respondent h as pointed out 
that the largest num ber o f incidents o f intim idation stated in  
paragraph 9 of the petition are from the Kandy and Kurunegala  
districts, but according to the declared resu lt the candidate of 
the U.N.P had secured a higher percentage in th ese  districts  
than h is national average of 42.71% . The an alysis of the  
num ber of incidents related to the percentage of poll reflected  
in table ‘A’ annexed to the w ritten su b m issio n s show  that in  
the d istricts of Galle, Matara and H am bantota, where only a 
few incidents of intim idation are cited, the percentage of the  
U.N.P candidate w as 38%, 36% and 37%, respectively, being  
figures well below his national average. On the other hand, the 
second largest num ber of incidents in the country have been  
cited in relation to the polling division of M ahiyangana, where 
the candidate of the U.N.P secured 54.82%  of the votes being  
a figure m uch  higher than h is national average of 42.71%  and  
the 1st respondent secured only 39.17%  w hich  is  m uch below  
her national average of 51.12% . B ased  on  su ch  an analysis  
cou n sel h as subm itted "that there is no co-relation betw een  
the num ber of incidents of violence d isclosed  in the petition in  
respect of any particular district affecting the UNP and the
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percentage of votes obtained by the UNP in respect of that 
district.”

W hen the averm ents in the petition are related to the 
declared result, the foregoing may be a valid criticism . On the 
declared resu lt the candidate of the UNP secured 3 .602 .748  
votes. To claim  a further 1 ,230 .258  votes he has to increase his 
vote by 29.32% . This figure m ay not be astronom ical as 
described by counsel, but is undeniably on the high side. Be 
that a s  it may, th ese  su bm issions of learned counsel for the 1M 
respondent relate to the question w hether on the basis of the 
evidence to be adduced, the petitioner could possibly succeed  
in securing the relief sought by him. In m y view the degree of 
probable su c c ess  on the part of the petitioner is not one that 
can be evaluated at th is stage. It is for the Petitioner to take 
stock of h is case and decide whether he should proceed 
with the case  or not. At this stage the Court could consider 
only w hether the petition p a sses  m uster by satisfying the 
requirem ents of section 96  read with section  91 as analysed  
above.

In relation to the second ingredient in the ground of 
general intim idation w hich is now specifically at issue, the 
extent to w hich the result of the election is alleged to have been  
'affected' is discernible from the statem ent in the petition, 
that the m ajority of the voters were thereby prevented from 
electing the candidate of their choice, nam ely, Mr. Ranil 
W ickrem asinghe. If the averm ents in paragraph 8(a) and 9 are 
exam ined in the light of w hat is required to be pleaded in terms 
of Section  96(c) a s construed in the preceding portions of this 
judgm ent in relation to the ground of general intimidation, it 
would be seen  that, the petition contains :

(i) The first ingredient of the ground viz, that there was 
general intim idation.

(ii) A statem ent of m aterial facts in relation to the said 
ingredient viz, the incidents of intim idation set out in 
the several sub paragraphs of paragraph 9.
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(ill) The second ingredient of the ground, viz, that by  
reason o f the alleged general intim idation the majority 
of electors were or m ay have been prevented from  
electing the candidate w hom  they preferred.

(iv) A statem ent o f m aterial facts in relation to the said  
ingredient, viz, the averm ent w h ich  clearly identifies  
the candidate, w ho would have w on if not for the  
general intim idation. The num ber of voters ‘affected’ 
by the general intim idation is  d iscem ab le  from th is  
averment.

T hus the petition contains a clear statem ent o f the ground  
of avoidance relied on  w ith  reference to its  description in  
section  91(a), the ingredients of the ground of avoidance and  
the m aterial facts in relation to each  ingredient. If the petition  
is unopposed, the petitioner could be granted the relief sought  
on the b asis  o f th ese  averm ents. The petitioner w ould be  
permitted only to present evidence in  relation to the m aterial 
facts that have been  d isclosed , viz, the incidents referred to in  
paragraph 9 in. relation to the respective polling divisions. 
Hence no question  would arise o f the respondent being taken  
by surprise by evidence being presented of any other facts. It 
would be the petitioner's burden to prove that the general 
intim idation ‘affected’ a  m inim um  of 1 ,2 3 0 ,2 5 8  registered  
voters w ithin the polling d ivisions specified in paragraph 9  of 
the petition, all of whom  would have otherw ise voted for the  
candidate of the U.N.P, and thereby secured a m ajority for that 
candidate at the election.

Subject to the foregoing reservations, I overrule the  
o b jection  ra ised  in  re sp ec t  o f  th e  grou n d  o f  g en era l  
intim idation pleaded in paragraphs 8(a) and 9 o f the petition.

The next ground relied on by the petitioner is  the alleged  
non -com p lian ce  w ith  the provisions o f the P residentia l 
Elections Act.
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This ground as stated in section  91(b) of the Act, consists  
of three ingredients that could be described as follows :

1. non-com pliance w ith the provisions of the Act in 
relation to elections;

2. the degree of su ch  non-com pliance in relation to the 
election, in that it should.appear that the election w as 
not conducted in accordance with the principles laid 
down in su ch  provisions; and

3. the im pact of su ch  non-com pliance, in that it ’affected' 
the resu lt of the election.

There is a clear d istinction in w hat would constitute each  
ingredient. A lthough the elem ents of one ingredient flow to 
the other, each ingredient should  be perceived in its distinct 
dim ension. To begin with, there should be an identified 
provision or provisions of the Presidential Elections Act, that 
have not been com plied with. The next ingredient involves 
the picture that em erges from the totality of the alleged 
non-com pliance. That, it appears from su ch  incidents of 
non-com pliance, that the election w as not conducted in 
accordance w ith the principles laid down in the provisions 
that have not been com plied with. The last ingredient relates 
to the extent to w hich the non-com pliance ‘affected’ the result 
of the election.

In the case  of M unasinghe v. Corea1161 Nagalingam, ACJ. 
considered the application of the parallel provision contained  
in section  77(b) of the Ceylon (Parliamentary Elections) Order 
in Council, 1946. C om m enting on the distinction between  
ingredients (1) and (2) above, viz, the non-com pliance with the 
provisions of the Act and the failure to conduct the election in 
accordance w ith the principles laid down in such  provisions. 
Nagalingam, ACJ, observed a s  follows :

“This language, to m y m ind, draws a sharp distinction
betw een a failure to com ply w ith the provisions of the
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Order-in-Council in regard to e lections and a failure to
conduct an election in accordance w ith  the principles laid
dow n  in such provisions.

Every non-com pliance with the provisions of the Order-in- 
Council does not afford a ground for declaring an  election void, 
but it m ust further be established  (apart from any other  
requirement) that the non-com pliance w ith the provisions w as  
of su ch  a kind or character that it could be said that the  
election had not been conducted in accordance w ith the 
principles  underlying those provisions. Are the “principles laid 
down in the provisions’ of the O rder-in-Council different from  
the provisions them selves? U n less they were, no adequate  
reason can  be assigned  for the draftsm an u sin g  the language  
he has used . The difference, I think, c o n sists  not so  m uch  
in the nature of the non-com pliance a s  in the degree of that 
non-com pliance; it con sists  not in a bare non-com pliance but 
in the m agnitude or extent of the non-com pliance."

H ence in order to plead a concise  statem ent of m aterial 
facts  in  co m p lia n ce  w ith  the re q u ire m en ts  sta ted  in  
the preceding portions of th is judgm ent, the petition should  
contain the following m atters :

(1) The provision or provisions of the Act that are alleged  
to have been not com plied with;

(2) the incidents relevant to su ch  non-com pliance; the 
degree of the non-com pliance in relation to the 
election; and

(3) the m anner in w hich the non-com pliance affected the 
result of the election.

The Petitioner adverts to this ground in paragraphs 8(b) 
and 10 of the petition.

Paragraph 8(b) co n sists  of a mere repetition of section  
91(b) of the Act. devoid of any fact whatever. This averment.
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taken by itself, is of no consequence. It refers to paragraph 10 
as containing the “reasons". Paragraph 10 refers to some 
events relating to the counting of votes in two polling divisions, 
viz, Kesbewa and M aharagama in the Colombo District. 
It con sists  of sub-paragraphs num bered (i) to (xi). Sub- 
paragraphs (i) to (viii) relate to Kesbewa and (ix) to Maharagama. 
Thereafter the sub-title “Kesbewa Electorate- appears again 
and the con ten ts of sub-paragraphs (i). (ii) and (iii) are 
com bined and repeated as sub-paragraph (x). The contents of 
paragraph (ix), that appear under the sub-title “M aharagama- 
are repeated in sub-paragraph (xi) under the sub-title "Kesbewa 
Electorate.” Let alone the R espondents, even the Petitioner 
would not be in a position to com prehend the contents of these  
averm ents. There is a total failure to set out any of the m atters 
necessary to be pleaded in relation to th is ground of avoidance.
I would therefore reject the conten ts of paragraphs 8(b) and 10 
of the petition. The Petitioner is not permitted to present any 
evidence on  th is account.

I would now  consider the averm ents relevant to the third 
ground relied on by the Petitioner described under the title of 
“other circum stances", being a ground of avoidance contained  
in section  91(a). This ground is adverted to in paragraphs 8(c) 
and 11 of the petition.

Paragraph 8(c), merely states,

“that by reason  of other c ircu m sta n ces  set out in 
paragraph 11 the majority of electors were or may have 
been prevented from electing the candidate whom  they 
preferred. . .”

In p a r a g r a p h  11 w h ic h  b e a r s  th e  t it le  o th er  
circu m stan ces’ the Petitioner has set out certain m atters in 
seven sub-paragraphs w ithout any averm ent relating to the 
m anner in w hich these m atters ‘affected’ the result of the 
election. In part (B) of paragraph 11, the Petitioner has  
purported to state the im pact of w hat is described as ‘other
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circum stances’ had on the election, by referring to the  
‘cum ulative effect’ of the facts and circum stances se t ou t in  
paragraphs 9 and 10 as well. The Petitioner h a s  thereby  
attem pted to plead the m anner in w hich the alleged ‘other  
c ircu m sta n ces’ affected the resu lt o f the e lection  a s  a 
cum ulative effect of the general intim idation and o f non- 
com pliance o f the provisions of the Act, pleaded in paragraphs 
9 and 10. Hence th is averm ent is m aterially defective. I would  
therefore reject the averm ents of paragraphs 8(c) and 11 o f the  
petition. The Petitioner is not perm itted to lead any evidence on  
th is account.

For the aforem entioned reasons, I m ake order rejecting  
the contents o f paragraph 8(b), 8(c), 10 and 11 o f the petition  
and the Petitioner is  not perm itted to lead any evidence on  
th is account. I also m ake order overruling the prelim inary 
ob jection s ra ised  in  resp ect o f th e  ground  o f gen era l 
intim idation pleaded in paragraphs 8(a) and 9 of the petition  
subject to the aforem entioned reservations and direct that 
th is application be set dow n for trial.

There will be no costs.

WADUGODAPITIYA, J . I agree.

PERERA, J . - I agree.

BANDARANAYAKE, J . I agree.

GUNASEKERA, J . - I agree.

P relim in a ry  o b jec tio n  in r e s p e c t  o f  g ro u n d  o f  g e n e r a l  
intim idation overruled su b jec t to reservations. O ther objections  
upheld.


