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The 1st petitioner (employee) and the 2nd petitioner (Union) sought to quash 
the order made by the Commissioner giving approval to terminate the services 
of 36 employees subject to payment of compensation. It was contended that 
the Commissioner failed to apply the law correctly in computing compensation, 
acted arbitrarily, did not make “all inquiries” and the order was unreasonable.

The 8th respondent opposed the application and contended that all the 
employees are not named, especially those 30 employees who have accept­
ed compensation, and that the record has not been tendered to court.

Held :

Per Saleem Marsoof, J. P/CA.

‘There is no doubt that the 30 employees who have accepted compensation 
will be affected but it appears that the majority of them were members of the 
2nd petitioner Union, which is entitled to represent them.”

(1) There is not only failure to produce the “record” on the face of which 
the petitioners claim there is an error of law, but also non-compliance 
with Rule 3(1 )(a), which justifies dismissal in limine.

(ii) The preclusive clause in section 2(2)(f) has to be interpreted in the light 
of section 22 of the Interpretation Ordinance.

Per Saleem Marsoof, J. P/CA.

‘The petitioner has not shown that the impugned decision is ex-facie 
not within the power conferred with the Commissioner or that there has 
been any failure to conform to the rules of natural justice or any manda­
tory provision of any law which is a condition precedent to the making 
of the award.

Application for writs of certiorari and mandamus.
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SALEEM MARSOOF, P.C.(P/CA)

The 1st pe titione r to th is  app lica tion  adm itted ly  was an em p loy ­
ee of the 1st respondent, Pegasus Hote ls o f Ceylon Ltd wh ich is 
managed by the 2nd respondent, Carsons M anagem ent Services  
(Pvt) Ltd. The 2nd pe titione r is a reg is te red trade union wh ich rep-



42 Sri Lanka Law Reports [2004] 2 Sri L.R

resented the 1st pe titione r and 35 o ther workm en of the 1 st respon­
den t com pany a t an inqu iry conducted on the directions o f the 3rd 
respondent, Com m iss ioner o f Labour w ith respect to the app lica­
tion dated 4th Ju ly  2002 (P1) made by the 2nd respondent in terms  
of section 2(a) o f the Term ination o f Employment of W orkmen  
(Specia l P rovis ions) Act, No. 45 o f 1971, as subsequently amend- k  
ed. It is com mon ground, tha t the 2nd respondent, Carsons  
M anagem ent Services (Pvt) Ltd, managed the business of the 1st 
respondent Pegasus Hotels o f Ceylon Ltd, and also made the  
aforesa id app lica tion fo r the approval of the 3rd respondent fo r the  
te rm ina tion o f the schedu led em ploym ent of 60 employees o f the 
1st respondent inc lud ing the 1st petitioner. The said application  
was supported by the a ffidavit o f Deannath Jehan Kulatunge, a 
D irector o f Carsons M anagem ent Services (Pvt) Ltd, a copy o f 
which a ffidav it has been produced marked P2. It appears from  the  
sa id a ffidav it tha t the te rm ina tion o f the serv ices of the workm en in 2C 
question was sought on the ground that the business o f Pegasus  
Hotel o f Ceylon Ltd had run a t a loss main ly by reason o f the 
destruc tion o f the prime beach fron tage o f the Pegasus Reef Hotel 
due to sea erosion. The said a ffidav it a lso sta tes that the problem  
was aggravated by the cond ition o f the approach road to the Hotel 
and its surround ings. The accum ula ted loss o f the Pegasus Hotels  
of Ceylon Ltd as a t 30th June 2002 amounted to Rs. 69,684,246  
wh ich necessita ted restructuring of the opera tions of the hotel. The  
te rm ina tion of serv ices .of the said em ployees of the Pegasus Reef 
Hotel was sought to be jus tified  by the 1st and 2nd respondents on 30 
the need to “downsize its opera tions to about 50 rooms” .

The 3rd respondent noticed the 1st petitioner and the 59 other 
em ployees to appear before him  for an inquiry. The inquiry into the 
said app lica tion was conducted by the Assistant Comm issioner of 
Labour (Term ination Unit) M .N .S . Fernando. The 2nd petitioner in i­
tia lly  represented most o f the affected workmen at the inquiry, but 
towards the end o f the inqu iry only 36 employees, including the 1st 
petitioner, were in terested in the proceedings as the o thers had 
been e ithe r re-em ployed by the 2nd respondent or had died, 
retired from  serv ice o r were d ism issed fo r m isconduct. In the 40 
course o f the sa id inqu iry a fu rthe r a ffidavit from  an Accountant 
em ployed by the 2nd respondent, Cham inda Shalike Karunasena
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was tendered marked P4, and the sa id Karunasena gave ev idence  
regarding the financia l pos ition o f the  1 s t respondent. A lthough as  
stated in paragraph 6 o f the 3 rd responden t’s a ffidav it filed  in these  
proceedings, the said A ccoun tan t was “one am ong m any o the r w it­
nesses” ca lled by the pe titioners, on ly  a copy o f tha t pa rt o f the  p ro ­
ceedings con ta in ing the ev idence g iven by the said Accoun tan t 
was produced m arked P4A w ith  the petition and a ffidav it o f the pe ti­
tioners. The entire  record o f p roceed ings con ta in ing all the ev i­
dence led a t the inqu iry  and the recom m enda tions m ade by the  
said M .N .S . Fernando to the 3rd responden t we re  not m ade ava il­
able to Court by any o f the parties. B y the le tte r da ted 31s t Ju ly  
2003 marked P8 the 3rd responden t gave his approva l to  the 1st 
and 2nd respondents fo r the te rm ina tion  o f the  serv ices o f the  
aforesaid 36 em ployees w ith e ffec t from  15th A ugus t 2003 sub ject 
to paym ent o f com pensa tion . Annexed to the said le tte r was a sep­
arate schedu le marked P8A ind ica ting the com pensa tion  payab le  
to the ind ividua l em ployees. The quan tum  of com pensa tion  was  
computed a t the rate o f 3 m onths sa la ry fo r e ve ry  com p le ted  yea r  
of serv ice sub ject to a ce iling o f 50 m onths salary. The to ta l com ­
pensation package exceeded Rs.3 M illion . The 3rd responden t has  
stated in his o rde r h is reasons fo r the  sa id approva l, one o f wh ich  
was the loss caused by sea  e ros ion  to the bus iness o f the 1st 
respondent.

The learned Counsel fo r the 1 st and 2nd petitioners subm itted that 
the petitioners are entitled to a mandate in the nature o f certiorari to 
quash the impugned decision o f the 3rd respondent conta ined in the 
letter marked P8 read w ith the schedule marked P8A, and an order 
in the nature o f mandamus to  compel the 3rd respondent to use the  
powers conferred by section 12 o f the Term ination o f Employment o f 
Workmen (Special Provisions) Act, and summon all w itnesses and  
obtain all documents as may be necessary in o rde r to arrive a t a prop­
er and reasonable decision and apply the law and the princip les  
embodied in the said Act. The petitioners have a lleged in the ir petition  
and affidavit tha t the ev idence given by .the sa id Accountan t 
Karunasena and the F inancial S tatements produced at the said 
inquiry marked P5 did not bear out what the aforesaid affidavits of 
Kulatunge and Karunasena had stated, and the 3rd respondent failed 
to draw the necessary in fe rences from  the tes tim ony o f the
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Accountant of the 2nd respondent. Learned Counsel for the petition­
ers subm itted that the document marked P8 shows that the 3rd 
respondent has failed to apply the law correctly in computing the com ­
pensation for the term ination o f employment of the employees affect­
ed. He subm itted that evidence collected did not support the decision 
of the 3rd respondent and the decision is one, which no reasonable  
person could have made on the basis of the evidence that was led at 
the inquiry held by the 3rd respondent. The main subm ission of the 
petitioners is that the 3rd respondent has acted arbitrarily in arriving at 
the quantum  of compensation payable to petitioners w ithout inquiring 90 

into the prospects of future employment of the workman and the loss 
tha t would be sustained by the 1st petitioner and the 35 other 
employees.

Learned Counsel for the petitioners has further subm itted that the 
3rd respondent failed or refused to summon as w itnesses any o f the 
agents who managed the hotel up to the 30th September 2002, espe­
cially John Keels Hotel Management Ltd, whose contract was term i­
nated on 30th September 2002 while the inquiry was in progress. It 
has also been contended on behalf o f the petitioners that the 3rd 
respondent failed o r refused to summon as w itness an officer from 100 

Carson Cumberbatch & Co.Ltd, which is the owner and directing and 
controlling m ind of the 1 st respondent, especially after it was brought 
to the notice of the Comm issioner that the said Carson Cumberbatch  
& Co Ltd had expressed its intention or desire to sell or dispose of the 
Hotel and in fact had taken steps to sell its controlling interest. The  
learned counsel for the petitioners also complained that the 2nd 
respondent failed or refused to ascertain whether in fact and in law the 
said Carson Cumberbatch & Co.Ltd was the employer of the 1st peti­
tioner and the other employees whose services were sought to be ter­
m inated. In th is con tex t it is necessary to observe that the 110  

Comm issioner of Labour is not bound in the course of an inquiry 
under the Term ination of Employment (Special Provisions) Act to 
“make all such inquiries” like an Arbitrator to whom a dispute is 
referred under section 4(1) of the Industrial Disputes Act whose role 
was exam ined by this Court recently in Sukumaran v The Maharaja 
Organisation and two others.(1) The Comm issioner of Labour has to 
act on the evidence presented to him in the course of the inquiry. The
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grounds urged by the petitioners in the ir petition in support o f the relief 
prayed for may be briefly summarized as follows:-
(a) The alleged fa ilure o f the 3rd respondent “to apply the law cor­

rectly in computing the compensation” (Paragraph 14 o f the ' 
petition);

(b) . ‘T he  3rd respondent has acted arb itrarily in arriving a t the com ­
pensation p a y a b le .....w ithout inquiring into the 1st petitioner’s
prospects o f future employment, the loss that would be sus­
tained by term ination and o the r c ircum stances.....” (Paragraph
16 o f the petition);

(c) The alleged failure o f “the evidence collected” to support the  
decision o f the 3rd respondent (Paragraph 15 o f the petition);

(d) The decision o f the 3rd respondent “ is one which no reasonable  
person could have made on the basis o f the evidence adduced” 
(Paragraph 15 o f the Petition); and

(e) ‘T he  alleged failure o f the 3rd respondent to “exercise his d is­
cretion in determ in ing whether the application dated 4.7.2002  
made by the 2nd respondent was in good faith o r genu ine ” . 
(Paragraph 14 o f the Petition).

Learned S tate Counse l appearing  fo r the 3rd respondent 
Comm issioner o f Labour em phas ized tha t as 30 o f the 36 em p loy­
ees m entioned in P8A have w ithou t p ro tes t w ithdrawn the com ­
pensation awarded to them , a fact w h ich  at least the 2nd pe titione r 
was bound to have d isc losed in v iew  of the d iscre tiona ry  nature of 
the re lie f prayed fo r by the pe titioners, the pe titione rs are not en ti­
tled to mainta in th is app lica tion as the sa id 30 em p loyees are not 
named as respondents to th is app lica tion . Refe rence was m ade to  
the decisions in Ramasamy v Ceylon State Mortgage Bankt2), 
Karunaratne v Commissioner of Co-operative Development?).and  
Abayadeera and 162 others v Dr. Stanley Wijeysundera, Vice 
Chancellor, University of Colombo and another^4) fo r the proposition  
that the non-c iting o f necessary parties was a fa ta l irregularity. In 
fact in the la ter dec is ion o f Ravaya Publishers and other v 
Wijedasa Rajapaksha, Chairman, Sri Lanka Press Council and 
others (5) J.A .N . de S ilva J. observed at 216 that-
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“ In the content o f w rit applications, a necessary party is one  
w ithou t whom  no o rde r can be effective ly made. A  proper party 
is one in whose absence an effective order can be made but 
whose presence is necessary to a com ple te and final decision
on the question invo lved in the p roceed ings ........... It has also
been held tha t persons v ita lly  affected by the w rit petition are 
all necessary parties. If the ir num ber is very large, some of 
them  could be made respondents in a representative capacity  
(Vide Prabodh Verma v  State of Uttara Pradesh(6) also see 
Encycloped ia o f W rit Law by B.M . Bakshi)” .

. There is no doubt tha t the 30 em ployees who have accepted the 
com pensation w ill be v ita lly  affected by the decision in these pro­
ceed ings as the petitioners have prayed for the quashing of the 
o rde r marked P8 and P8A whereby the compensation was award­
ed, but it appears tha t the m ajority o f them  were members o f the 
2nd respondent trade union, wh ich is entitled to represent them. 
Vide, Hewagam Korale East Multi-Purpose Co-operative Society 
Ltd, Hanwella v H.Hemawathie Perera and another V).

Learned Counse l fo r 1st and 2nd respondents subm itted tha t as 
the petition and a ffidav it o f the pe titioners do not refer to  any 
grounds that nu llify  the o rde r made by the 3rd respondent, the pe ti­
tioners canno t canvass the find ings o f the 3rd respondent unless  
they estab lish tha t the im pugned orde r is vitia ted by error o f law on 
the face o f the record. He fu rthe r subm itted tha t the petitioners  
have fa iled to place before this Court the impugned “ record” in its 
entirety. Learned Counse l referred to the decision in Virakesari Ltd 
v Fernando^ in wh ich W eerasooriya , SPJ., having observed at 
page 150 o f the judgem en t tha t the o rde r of an in ferior tribunal “ is 
liab le to be quashed by w rit o f certiorari tor an error of law appear­
ing on the face o f the record” went on to quote with approval the 
dicta o f Lord Denning in Baldwin & Francis Ltd. v Patents Appeal 
Tribunal and others (9) “there should be included in the record, not 
on ly the formal order, but all those docum ents which appear there ­
from  to be the basis o f the decision - that on which it is grounded.” 
In tha t case, W eerasooriya SPJ., w ent on to hold that “the evidence  
taken .at the inqu iry held by the Authorized O fficer is a document 
fo rm ing part o f the record, fo r the award on the firs t po in t in d ispute  
re fers to, and purports to be made on the basis of, such ev idence” .
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Learned Counse l fo r the  1st and 2nd respondents a lso re ferred to  
the decision o f the Court o f Appea l in Wijerama v PauA10> in wh ich  
Fernando, J. com m ented a t page 255 tha t "if absence o f ev idence  
to support the decis ion constitu tes e rro r o f law, we find no little d if­
ficu lty in im ag in ing how e rro r o f law  on tha t ground can eve r be  
estab lished if the superv is ing  cou rt canno t look a t the ev idence , 
even where it is ava ilab le .” Learned Counse l subm itted  tha t a s im ­
ilar position has arisen in th is case too due to the fa ilu re o f the pe ti­
tioners to p roduce the o rig ina l o r a du ly  certified  copy o f the entire  
record o f p roceed ings before the 3rd respondent. - 200

It m ust be m entioned th a t learned Counse l fo r the 1 s t and 2nd  
respondents d id not re ly on Rule 3 (1) (a) o f the Court o f Appea l 
(Appella te P rocedure) Rules, 1990 wh ich  requ ires tha t eve ry app li­
cation made to the C ou rt o f Appea l fo r p re roga tive  re lie f under 
Article 140 o f the Constitu tion  (as in the instan t case) shall be “by 
way o f petition, toge the r w ith  an a ffidav it in suppo rt o f the ave r­
ments there in , and shall be accom pan ied  by the o rig ina ls  o f docu ­
ments materia l to such app lica tion  (o r du ly ce rtified  cop ies thereof) 
in the form  of exh ib its ." However learned S ta te  Counse l appearing  
for the 3rd respondent relied heav ily  on Rule 3(1) (a) o f the C ou rt 210  

of Appea l (Appe lla te  P rocedure) Rules, and re fe rred to the decis ion  
of the C ou rt o f A ppea l in th e  case o f Jayaweera v  Asst. 
Commissioner of Agrarian Services Ratnapura and A n o th e r  in 
the con text o f an app lica tion to quash an o rde r on the ground that 
no notice o f inqu iry had been g iven , Jayasuriya , J. obse rved at 
pages 71 to 72 as fo llow s:-

“ If actua lly no notice was.... se rved , it w as open to the pe ti­
tioner, to file a certified  copy o f the entire  p roceed ings w ith  the  
jou rna l en tries w ith a v iew  to subs tan tia te  h is asse rtion  so tha t 
th is cou rt w ou ld  be in a position to exerc ise its superv iso ry  220 

ju risd ic tion . It appears  tha t the pe titione r has w ith de libera te  
design and ingen ious ly resorted to the p ractice  of not filing  
these exh ib its wh ich are necessary fo r the exerc ise o f supe r­
v isory ju risd ic tion  by th is court."

Learned Counse l fo r the 1st and 2nd pe titione rs a lso re ferred to 
Rule 3(1) (a) of the Court o f Appea l (Appe lla te  P rocedure) Rules,
1990 and sough t to com pare  it w ith Rule 3(1) (b) o f these Rules  
which provide tha t eve ry app lica tion  by way o f rev is ion o r restitutio
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in integrum under A rtic le 138 o f the Constitu tion shall be made “ in 
like m anner toge the r w ith copies o f the re levant proceedings 23c.

(includ ing p lead ings and docum ents p roduced)..... to which such
app lica tion re la tes.” It was the contention of the learned Counsel 
fo r the petitioners tha t w ith respect to an application for a mandate  
in the nature o f a p reroga tive w rit only orig ina ls or duly certified  
cop ies o f docum ents materia l to such application need to be 
annexed to the petition and supporting a ffidav it of the petitioners, 
and the entire record need not be produced. He also subm itted that 
P8 was a “speaking order” wh ich can be challenged by itself.

In Brown & Co Ltd and others v Ratnayake, Arbitrator and 
others (12) wh ich dea lt w ith Rule 46 o f the Supreme Court Rules o f 240  

1978, the fo re runner to the Supreme Court Rules quoted above, in 
the con tex t o f an app lica tion fo r certiorari, a pre lim inary objection  
was in itia lly ta ken  in the Court o f Appea l on the ground that a cer­
tified copy o f the proceed ings had not been filed as required by the  
said Rule. Counsel fo r the pe titione r in tha t case (as did the learned  
Counse l fo r the pe titioners in th is case) insisted that certified copies  
of docum ents materia l to  the case had been filed and that they  
would stand o r fa ll by those exhib its . The Court took the v iew  that 
it would becom e necessary fo r the Court to decide whether a par­
ticu la r docum en t was materia l to  the case o r not and to decide that 25c 
the court had to enqu ire  into the app lica tion as it can be decided  
on ly in the course o f the hearing. However, when the matter was  
taken up fo r a rgum en t on the merits, Counsel fo r the petitioner had 
so.ught to re fer to con ten ts o f proceed ings and docum ents not ten ­
dered and s trenuous ly opposed by respondents. In those c ircum ­
stances, the court d ism issed the app lica tion fo r non-compliance  
with Rule 46. In a ffirm ing the decision o f the Court o f appeal, 
Bandaranayake, J. observed as fo llows at page 102 o f the judge ­
ment-

“ In these c ircum stances the Court below  was entitled to refuse 260 

to proceed fu rther w ith the app lica tion . Appe llan t’s present 
subm iss ion tha t he could proceed upon the 10 documents ten ­
dered is con trad ic ted by the facts and circum stances placed  
before us. The orde r of d ism issa l was a proper order that the  
Court could fa irly  have m ade.”

It has to be observed in th is con text tha t it is the view  of this  
Court tha t none o f the g rounds o f challenge taken up by the peti­



tioners in the ir p lead ings can be estab lished th rough the docu ­
ments they have chosen to p lace be fo re  th is Court, and there is not 
only a fa ilure to produce the ‘reco rd ’ on the face o f wh ich the pe ti­
tioners c la im  there is an erro r o f law but a lso non-com pliance w ith  
Rule 3(1 )(a) o f the Court o f Appea l (Appe lla te  P rocedure) Rules, 
1990 which jus tifies  the d ism issa l o f th is app lica tion  in limine. As  
has been em phasized ove r and ove r again by our Courts, p re rog ­
ative w rits are d iscre tionary rem edies wh ich require fu ll d isc losure  
on the part o f those seek ing to invoke these remedies. As  
Jayasuriya, J. observed in Blanca Diamonds (Pvt) Ltdv Wilfred Van 
Else & others (13)-

“ In filing the p resen t app lica tion  fo r d iscre tiona ry  re lie f in the  
Court o f Appea l Registry, the pe titione r com pany was under a 
duty to d isc lose (uberrima tides) all m ateria l facts to th is Court 
fo r the purpose of th is Court a rriv ing at a co rrec t ad jud ica tion  
of the issues aris ing upon th is app lica tion . In the decis ion in 
Alponso Appuhamyy Hettiarachchi O4) Justice  Path irana , in 
an erudite judgem ent, cons idered the landm ark dec is ions on  
th is province in English Law, and c ited the dec is ions wh ich  laid  
down the princ ip le  when tha t a pa rty  is seek ing  d iscre tiona ry  
re lie f from  the Court upon an app lica tion  fo r a writ of certiorari, 
he en te rs into a con trac tua l ob liga tion  w ith  the Court when he 
files an app lica tion in the reg is try  and in te rm s o f tha t con trac­
tual ob liga tion he is requ ired to d isc lose  uberrima tides and  
d isclose all m ateria l fac ts fu lly  and frank ly  to th is C ou rt...... ”

There rem ains the a rgum en t advanced on beha lf o f the pe ti­
tioners tha t the im pugned o rde r marked P8 is a ‘speak ing order' 
which can be quashed on it be ing dem onstra ted  tha t the purported  
reason on which it is based is e rroneous in law. In V. Manickam v 
The Permanent Secretary, Ministry of Defence and External Affairs 
(15) the Suprem e Court held tha t the o rde r made by the prescribed  
officer was a ‘speak ing  o rde r’ on the face o f wh ich  appeared the  
ground in support o f it. However, as the said g round was bad in law, 
the Court quashed the o rde r fo r e rro r o f law  on the face o f the  
record. In the ins tan t case, the 3rd responden t has se t out in P8 
several reasons fo r the decis ion to a llow  the app lica tion to te rm i­
nate the serv ices of the workm en in question on paym ent o f com ­
pensation as per schedu le  in P8A. The m ain reason fo r approv ing
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the app lica tion to te rm ina te  the serv ices o f the workmen, as stated  
in the said o rde r was the financia l cris is  faced by the em ploye r on 
account o f the business o f Pegasus Hotel of Ceylon Ltd running at 
a loss due to the destruction o f the prime beach frontage of the  
hote l due to sea erosion and the genera l reduction in touris t arriva ls 3 1c 
from  abroad. Learned Counse l fo r the 1st and 2nd petitioners has  
not been ab le  to dem onstra te  tha t the said reasons se t out in P8 
are bad in law.

It is necessary to add that there is a much more fundamenta l 
flaw  in the app lica tion o f the petitioners to th is Court. The impugned  
decis ion of the 3rd respondent conta ined in P8 and P8A was made  
under section 2(2)(a) to (d) o f the Term ination o f Employment of 
W orkm en (Specia l P rovis ion) Act, Section 2(2)(f) o f the said Act 
express ly  provides that-

“Any decision made by the Com m issioner under the preceding 320 

prov is ions o f th is subsection shall be final and conclusive, and  
shall not be ca lled in question whether by way of w rit or o ther­
w ise :-

(i) in any court, o r
(ii) in any court, tribuna l o r o the r institu tion estab lished under the

Industria l D ispute Act.” -
In v iew  o f the fac t the petitioners have invoked the ju risd iction of 

th is  Court by way o f a w rit app lica tion , th is Court w ill prima facie be 
prec luded from  rev iew ing the decision o f the 3rd respondent 
Com m iss ioner o f Labour. However the aforesaid provision o f law 330 

has to be in terpre ted in the light o f section 22 o f the Interpretation  
Ord inance , No. 21 o f 1901, as am ended by section 2 o f Act, No. 18 
of 1972. Section 22 o f the In terpre ta tion O rd inance provides as fo l­
lows:- .

“W here there appears in any enactment, whether passed or 
made before or a fte r the com m encem ent of this O rdinance, the 
express ion “shall not be ca lled in question in any court" or any  
other express ion o f s im ila r im port w hether or not accompanied  
by the words “w he the r by way o f w rit or otherw ise" in relation to 
any order, dec is ion , de term ination , d irection or finding which any 340 

person, au thority  o r tribuna l is em powered to make o r issue
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under such enactm ent, no court sha ll in any p roceed ings and  
upon any ground whatsoever, have ju risd ic tion  to pronounce  
upon the va lid ity  or lega lity o f such order, dec is ion , de te rm ina ­
tion, d irection o r find ing, m ade o r issued in the exerc ise or the  
apparent exerc ise o f the pow er con fe rred  on such person, 
authority o r tribuna l:
P rovided, however, tha t the p reced ing  p rov is ions o f th is  section  
shall no t app ly  to the Suprem e Cou rt o r the  C ou rt o f Appea l, as  
the case m ay be, in the exe rc ise  o f its powers unde r A rtic le  140 350  

of the Constitu tion o f the  Repub lic o f S ri Lanka in respec t o f the  
fo llow ing matters, and the  fo llow ing  m atte rs only, tha t is to  say-
a) W here such order, dec is ion , de te rm ina tion , d irec tion o r find ­
ing is ex facie not w ith in  the  pow e r con fe rred  on such person, 
authority o r tribuna l m aking o r issu ing such order, dec is ion , 
determ ination , d irec tion o r find ing ; and
b) W here such person, au tho rity  o r tribuna l upon whom  the  
power to make o r issue such order, dec is ion , de te rm ina tion , 
direction or find ing is con fe rred , is bound to con firm  to  the ru les
of natura l justice , or where the com p liance w ith any m anda to ry 360 

provisions o f any law  is a cond ition p receden t to the m ak ing o r  
issuing of any such order, dec is ion , de te rm ina tion , d irec tion o r 
find ing, and the Suprem e Cou rt o r the C ou rt o f Appea l, as the  
case m ay be, is sa tis fied tha t the re  has been no con fo rm ity  w ith  
such ru les o f na tu ra l jus tice  o r no com p liance  w ith such m anda ­
tory p rov is ions o f such law:
Provided further that the preceding provisions o f this section shall 
not apply to the Court o f Appeal in the exercise o f its powers under 
Article 141 o f the Constitu tion o f the Republic o f Sri Lanka to issue  
mandates in the nature o f writs of habeas corpus." 370

This p rov is ion has been in te rp re ted  in seve ra l dec is ion o f our  
Courts, bu t it wou ld su ffice if re ference is m ade to the decis ion of 
the Supreme Court in Samalanka Ltd\/ Weerakoon, Commissioner 
of Labour and others^5) and two more recen t dec is ions o f the Court 
of Appeal. In the Samalanka case, an app lica tion  was m ade fo r a 
writ of certiorari to quash the dec is ion o f the C om m iss ione r of 
Labour under section 2(2) o f the Term ination o f Em p loym en t o f 
W orkmen (Specia l P rov is ions) A ct on the ground tha t the award o f
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15 months gross sa la ry fo r each workm an was unjustified as it was  
fixed arb itra rily  and no reasons were given. The Supreme Court 380 
refused to go in to the question whether there was any error on the  
face o f the record in v iew  of the fina lity clause in section 2(2)(e) of 
the Act. Kulatunga, J. observed as fo llows at pages 411 to 412 of 
the judgem ent-

“ I hold tha t the inquiry held by the 2nd respondent was under 
section 2(2). A t the conclus ion o f the inquiry the 1st respon­
den t by his le tte r dated 22 .10 .84  approved the term ination o f 
serv ices w ith  e ffect from  31.10 .1984 sub ject to the paym ent o f 
com pensation , in add ition to gra tu ity payable in term s o f the  
law. In te rm s o f S. 2(2)(e) such orde r is made by the 390 
Com m iss ioner “ in his abso lu te  d iscre tion” and section 2(2)(f) 
prov ides tha t such decision “shall be final and conclusive, and  
sha ll not be ca lled in question whe the r by way of w rit or o ther­
w ise .” In v iew  of th is  prec lus ive c lause read w ith section 22 o f 
the In terpre ta tion O rd inance the appe llan t cannot impeach the  
decis ion on the ground o f ‘e rro r o f law on the face o f the  
record” .

In Moosajees Ltd v Arthur and o thers !17) Court of Appeal adop t­
ed the sam e approach in the con tex t o f the preclusive clause found  
in section 39(3) o f the Ceiling on Housing Property Law, No.1 o f 400 

1973 read w ith  sec tion  22 o f the In te rp re ta tion O rd inance. 
Uphold ing the a rgum ent tha t the Court had no ju risd iction to review  
the o rde r o f the Board o f Review  in the c ircum stances of that case, 
J.A .N . de S ilva, J. made fo llow ing pertinen t observation at pages  
105 to 107 o f the judgem ent-

Learned Counse l subm itted w ithou t conceding that even if there  
is an erro r in the decision o f the Board o f Review it is an ‘intra  
ju risd ic tiona l’ e rro r wh ich precludes jud ic ia l review. Generally  
speaking prec lus ive c la u se sa re  stric tly  construed and there is a 
presum ption in favour o f jud ic ia l review. As P ro fessor W ade in 410 

h is book Administrative Law sta tes, there is a firm  jud ic ia l policy  
aga ins t a llow ing the rule o f law to be underm ined by weakening  
the pow er o f Court. O ur Courts  too  have adopted th is policy. In 
Wjewardena v  People’s BanM18) Justice  Sharvananda (as he 
w as then ) cons ide red  the  scope  o f sec tion  22 o f the  
In terpre ta tion O rd inance as am ended and stated that “ in my
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view  section 22 o f the In terpre ta tion O rd inance has no app lica ­
tion when the question o f ju risd ic tion  to make the im pugned  
order is in issue, when the o rde r o r de te rm ina tion is ou ts ide or 
in excess o f ju risd ic tion  o f the tribuna l." H oweve r a m ore libera l 
v iew  has been  e xp re ssed  in Perera v  Lokuge(19) and  
Sittamparanathan v Premaratne (2°) w here it had been sta ted  
that mere excess o f ju risd ic tion  is not su ffic ien t to succeed but 
there must be pa ten t lack of ju risd ic tion . Aga in  in Edmund v D.S. 
Fernando <21) the Suprem e Cou rt a t 413 held as fo llows “The  
Court of Appea l cou ld have g ran ted the w rit on ly  if it was per­
m issib le fo r tha t Court to act under the 1st P roviso to section 22
of the In terpre ta tion O rd inance ........’’ In the instan t case it was
not the con ten tion o f the Counse l fo r the pe titione r tha t the  
determ ination o f the Board o f Review  wh ich  was sough t to be  
quashed was “ex fac ie ” not w ith in  the pow er con fe rred on the  
Board o f Review  under section 39 o f the sa id law  no r did the  
petitioner contend tha t the Board o f Review  fa iled to con fo rm  to  
the rules o f natura l jus tice .”
These decis ions have to be con tras ted  w ith  the dec is ion o f th is  

court in Pure Beverages Company Executive Officers Association 
v Commissioner of Labour (22>. The Pure Beverages Com pany  
sought to te rm ina te  the se rv ices o f its em p loyees a ttached to the  
Kaduwela Factory. The pe titione r had com e to know  that, a Deputy  
Com m issioner o f Labour, w as inqu iring in to th is m a tte r and as  
some mem bers o f the Petitioners A ssoc ia tion  we re  nam ed as pe r­
sons whose em p loym en t was to be te rm ina ted , the Deputy  
Com m issioner had noticed the Petitioners A ssoc ia tion  requesting it 
to partic ipate, if so desired . The  pe titione r in fo rm ed the Deputy  
Comm issioner, tha t its m em bers canno t partic ipa te  w ithou t ob ta in ­
ing a legal op in ion. However, the C om m iss ione r o f Labour had  
approved the te rm ina tion o f the se rv ices o f all persons inc lud ing the  
members o f the Petitioners Assoc ia tion , a lthough the Deputy  
Comm issioner did not recom m end the te rm ina tion  o f the m em bers  
of the Petitioners Assoc ia tion . It was con tended on beha lf o f the  
Petitioners A ssoc ia tion  tha t the sa id dec is ion  is ultra vires and has  
been made in v io la tion o f the p rinc ip les o f natura l justice . The  
respondent relied inter alia on the p rec lus ive c lause in section  
2(2)(f) of the Term ination o f Em p loym en t o f W orkm en (Specia l
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Provisions) Act. Rejecting this defence, Hector Vapa, J. observed at 
page 271 to 272 o f the judgement that-

“There is one other matter to  be considered in this judgment. This 
arises from  the subm ission of learned President’s Counsel for the 
respondent Company that the decision o f the Commissioner is 
final and conclusive having regard to section 2(2)(f) of the 460 

Term ination of Employment o f Workmen Act. Learned Counsel 
contended that the legislature has left the discretion o f the
Comm issioner outside the jurisdiction o f the Courts........However
it must be stated here that a decision made by the Commissioner 
without any regard to the available material and in violation of 
natural justice is a decision bad in law. Hence such a decision is 
in law a nullity and cannot stand. Therefore it is open to a court to 
declare such a wrong decision as void. In the case o f Anisminic 

■ Ltd. v  Foreign Compensation Commission (23) a majority of 
judges held that the wrong decision of the Commission on what 470 
they regarded as a “jurisdictional fact” vitiated the decision since 
the tribunal had exceeded its jurisdiction by this wrong decision.
The ouster clause, therefore, was not applicable as there was no 
true determ ination by the tribunal as required by the statute.” In 
the same case a t page 170 Lord Reid stated as follows. “ If you 
seek to show that a determ ination is a nullity, you are not ques­
tioning the purported determ ination -  you are maintaining that it 
does not exist as a determ ination. It is. one thing to question a 
determ ination which does exitst: it is quite another thing to say 
that there is nothing to be questioned.” A lso vide the case of 480 
Abeywickrama v Pathirana and others (24>. Therefore this argu­
ment of learned President’s Counsel has to fail.”

The reasoning adopted by Yapa, J. cannot be followed in the pre­
sent case as I find that the petitioners have not averred in their petition 
and affidavit, nor has their learned Counsel made any subm issions to 
the effect, that the impugned decision is ex facie not within the power 
conferred on the Comm issioner o f Labour or that there has been any 
failure to conform  to the rules o f natural justice or any mandatory pro­
visions of any law which is a condition precedent to the making of the  
said decision. Accordingly, the preclusive clause in section 2(2)(f) of the 490 

Termination of Employment o f Workmen (Special Provisions) Act has 
to be applied in the present case with the consequence that the appli-
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cation for certiorari has to be dism issed. In relation to the application  
for mandamus all that is necessary to say is that as upon making the  
impugned order P8 and P8A the 3rd respondent became functus offi­
cio, he cannot be compelled to make any further inquiries. For the fore­
going reasons the Court dism isses the application filed by the petition­
ers with costs fixed at Rs.5,000/- payable by the 1st petitioner and  
Rs. 12,500/- payable by the 2nd petitioner in equal shares to the 2nd 
and 3rd respondents. 500

SRIPAVAN, J. - I agree.
Application dismissed.


