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JOHN KEELLS LTD.
VS

CEYLON MERCANTILE, INDUSTRIAL AND 
GENERAL WORKERS UNION AND OTHERS

COURT OF APPEAL,
SRIPAVAN, J. AND 
SRISKANDARAJAH, J.
CA 1531/2003
SEPTEM BER 9 AND OCTOBER 8 ,2 0 0 4

Writ of certiorari - Industrial Disputes Act, section 3(1) (d)-Arbitration-Just and 
equitable concept in Labour Law-Arbitrator not relying on evidence led at 
domestic Inquiry-ls it lawful ?-A lternative relief-Loss of confidence- 
Circumstances-Evidence Ordinance-Applicability.

The services of the workm an, who was em ployed as an office m inor staff was 
term inated for m isconduct after a dom estic inquiry. The dispute was referred 
for arbitration and the Arb itra tor after inquiry, re-instated the em ployee with 
back wages. The em ployer petitioner sought to quash the said order on the 
basis that (a) it is ultra vires, illegal and null and void, and (b) the Arbitrator had 
not considered the evidence of the eye w itness and had refused to accept as 
ev idence  in the a rb itra tion  proceed ings, the evidence given by the virtual 
com pla inant a t the dom estic inquiry.

Held:

(i) The evidence given before the dom estic inquiry was not under oath, 
and therefore the truthfu lness of the evidence is not established.

Per Sriskandarajah, J.

“A charge against a person has to be proved by direct evidence. Hence 
reliance cannot be placed in her evidence unless it is before the Arbitrator. 
Even though the Evidence O rdinance is not strictly applicable to inquiries 
held under the Industrial D isputes Act, the principle behind the admissibility 
o f ev idence  shou ld  be borne in m ind in accepting  such evidence. The 
purpose of leading d irect evidence is to  test the credibility of a w itness and 
to  test the truthfu lness of the facts given by the w itness when giving evidence.

In the c ircum stances p leaded, the A rb itra to r has correctly  com e to  the 
conclusion that the evidence of the virtual com plainant given at the domestic 
inquiry should not be relied upon in considering the award” .
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(ii) T h e re  a re  c irc u m s ta n c e s , w h e re  a lte rn a tiv e  re lie f in  lie u  o f 
re-instatem ent is granted even if the w orkm an is not found gu ilty to 
the  charge. Instances include w here  the  a llega tion  aga ins t the 
workm an is such tha t it would not prom ote harm onious relations 
between parties o r by th is a llegation the em ployer lost confidence 
in th e  w o rk m a n . T h e  e v id e n c e  le d  d o e s  n o t sh o w  th a t th e  
reinstatem ent w ill a ffect the harm onious re lationship between the 
parties and further, the workm an is only an office m inor staff-the 
q u e s tio n  o f lo ss  o f c o n fid e n c e  w o u ld  n o t a r is e . F u rth e r the  
allegation o f m isconduct is not related to  his o ffice functions.

APPLICATION for a w rit o f certiorari.

Gomin Dayasiri w ith Manoji Jinadasa fo r petitioner.

Pradeep de Silva for 1 st respondent

Uresha de Silva, S tate Counsel for 2nd respondent.
Cur.adv.vult

October, 20, 2004 
SRISKANDARAJAH, J

T h e  p e titio n er is a  lim ited  liability  c o m p a n y  in w h ich  th e  w o rk m a n  W . A . S . 

J a y a w e e ra  w a s  e m p lo y e d  a s  a n  o ffice  m in o r staff. T h is  w o rk m a n ’s s e rv ic e  

w a s  term ina ted  tor m isconduct a fte r a  d o m estic  inquiry. T h e  2 n d  re sp o n d en t 

m a d e  an o rd er u n d er S ec tion  3(1  )(d ) of th e  Industrial D isp u tes  A ct re ferring  

th is d is p u te  to  th e  3 rd  re s p o n d e n t w h o  w a s  a p p o in te d  a s  th e  a rb itra to r. 
T h e  w o rk m a n  w a s  re p re s e n te d  b y  h is  tra d e  un io n  th e  1s t re s p o n d e n t in 

th e  arb itra tio n  p ro c e e d in g s .

T h e  d is p u te  re fe rre d  fo r a rb itra tio n  w a s  a s  fo llo w s  : “w h e th e r  th e  

te rm in a tio n  o f e m p lo y m e n t o f W . A . S . J a y a w e e r a  b y  J o h n  K e e lls  L im ite d  

is ju s tified  ; if n o t to  w h a t re lie f th e  sa id  w o rk m a n  is e n title d  to ”. A fte r  a n  

inquiry th e  3rd  re s p o n d e n t m a d e  a n  a w a rd  on 0 3 .0 6 .2 0 0 3  w h e re in  h e  h e ld  

that the d ism issal of th e  w orkm an  w a s  unjustified an d  a w a rd e d  re in s ta tem en t 

on o r b e fo re  1 st Ju ly  2 0 0 3  w ith  b a c k  w a g e s  from  0 1 .0 9 .1 9 9 7  c a lc u la te d  a t 
R s. 6 ,1 7 4  p e r m o n th . T h is  a w a rd  is m a rk e d  a s  X 9 .

T h e  p e titio n e r s u b m itte d  th a t th e  sa id  a w a rd  is u ltra  v ire s  a n d /o r  illeg a l 
a n d /o r  null a n d  vo id  a n d /o r  n o  fo rc e  a n d  e ffe c t in la w  a n d /o r  e x c e s s  o r  

w ith o u t jurisd iction  a n d  th e re fo re  it sh o u ld  b e  q u a s h e d  fo r re a s o n s  se t ou t
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in P a ra g ra p h  1 5  o f th e  P e titio n . T h e  c o u n s e l fo r th e  p e titio n er su bm itted  

th a t th e  a rb itra to r w h e n  co m in g  to  th e  co n c lus io n  h a s  not co n s id e re d  the  

e v id e n c e  of a n  e y e  w itn e s s , n a m e ly , O m a r  w h o  s a w  M s . K o ta la w a la  th e  

fe m a le  e m p lo y e e  of th e  p e titio n e r w ith  a  p u rp le  pa tch  on h e r skirt an d  th e  

w o rk m a n  W . A . S . J a y a w e e r a  ap o lo g iz in g  to  her. T h e  c o u n s e l fu rther  

s u b m itte d  th a t th is  w a s  a  m a jo r  la p s e  in th e  co n s id e ra tio n  of e v id e n c e  by  

th e  le a rn e d  a rb itra to r to  d e te rm in e  th e  jus tifiab ility  of th e  te rm in a tio n  of 
s e rv ic e s . T h e  c o u n s e l u rg e d  th a t th e  a rb itra to r h a d  re lie d  h e a v ily  on th e  

fa c t th a t M s . K o ta la w a la  d id  not g iv e  e v id e n c e  b e fo re  h im  an d  su b m itted  

th a t h e  h a s  e rro n e o u s ly  re fu s e d  to  a c c e p t a s  e v id e n c e  in th e  a rb itra tion  

p ro c e e d in g s , th e  e v id e n c e  g iv e n  b y  th is  w itn e s s  a t th e  d o m e s tic  inquiry. 
T h e re fo re  th e  co n ten tio n  of th e  co u n se l w a s  th a t non co n sidera tio n  of this  

m a te r ia l e v id e n c e  w a s  a  c o m p le te  v io la tion  of th e  “just an d  e q u ita b le  

c o n c e p t” in la b o u r law  a n d  co n s titu te s  a n  e rro r on th e  fa c e  of th e  record .

T h e  a rb itra to r in h is a w a rd  h a s  g iv en  his re a s o n s  for not re ly ing  on  the  

ev id e n c e  of M s. K o ta law a la  (virtual co m p la inant) led a t th e  dom estic  inquiry. 
A c c o rd in g  to  h im  a  d o m e s tic  inqu iry  c a n n o t b e  co n s id e re d  a s  a  jud ic ia l 
inquiry a n d  th e  e v id e n c e  in a  d o m estic  inquiry is not led a fte r adm in is tering  

o a th . H e n c e  re lia n c e  c a n n o t b e  p la c e d  in h e r e v id e n c e  u n les s  it is led  

b efo re  th e  arbitra tor. A  c h a rg e  a g a in s t a  person  h as  to b e  p ro ved  by direct 
e v id e n c e  . B u t th e  ru les  of e v id e n c e  p ro v id e d  in th e  E v id e n c e  O rd in a n c e  

p e rm it  e v id e n c e  led  in a  fo rm e r  ju d ic ia l p ro c e e d in g s  to  b e  led  in a  

s u b s e q u e n t jud ic ia l p ro c e e d in g  in e x c e p tio n a l c irc u m s ta n c e s  w h e re  th e  

w itn es s  ca n n o t b e  found  or can n o t b e  brought w ithout u n reas o n a b le  de lay  

or e x p e n s e s  or th e  w itn ess  is p rev en ted  from  giv ing  ev id e n c e . E ven  though  

th e  E v id e n c e  O rd in a n c e  is n o t stric tly  a p p lic a b le  to  inq u iries  h e ld  u nd er  

th e  Industrial D ispu tes Act, th e  principle behind the adm issibility of ev idence  

should  b e  borne in m ind in accepting  such ev idence. T h e  p urpose of leading  

d ire c t e v id e n c e  is to  te s t th e  c red ib ility  o f a  w itn e s s  an d  to  tes t th e  

tru th fu ln e s s  of th e  fa c ts  g iv en  by th e  w itn es s  w h e n  g iv ing  e v id e n c e . If this 

o pp o rtun ity  is d e n ie d  to  a  tribunal th en  on ly  on ex ce p tio n a l c ircu m stances , 
it c a n  a c c e p t e v id e n c e  s u b je c t to  th e  a fo re s a id  tes t.

A s  o b s e rv e d  by th e  arb itra to r, th e  e v id e n c e  g iv e n  b e fo re  a  d o m e s tic  

inq u iry  is not u n d e r o a th  a n d  th e re fo re  th e  tru th fu ln e ss  of th e  e v id e n c e  is 

n ot e s ta b lis h e d . In th is d o m e s tic  inqu iry  th e  w o rk m a n  a g a in s t w h o m  th e  

inq u iry  w a s  h e ld  w a s  no t p e rm itte d  to  re ta in  c o u n s e l. It a p p e a rs  from  th e  

p ro c e e d in g s  th a t th e  w o rk m a n  h im se lf w a s  g iv en  a n  o pp o rtun ity  to cross



CA John Keells ltd. vs Ceylon Mercantile, Industrial and 
General Workers Union and others (Sriskandarajah, j.)

51

e x a m in e  th is  w itn e s s . T h is  m a y  b e  to  c o m p ly  w ith  th e  ru les  o f n a tu ra l 
ju s tic e . In th is in s ta n t c a s e  th e  p e tit io n e r h a s  s e n t tw o  le tte rs  to  M s . 
K o ta la w a la  a n d  th e re a fte r  d id  n o t m a k e  a n y  a tte m p t to  s u m m o n  th is  
w itn e s s  a n d  to  le a d  h e r  e v id e n c e . T h e  s u b m iss io n  o f th e  p e tit io n e r is th a t  

all e n d e a v o rs  to  s u m m o n  this w itn es s  w e re  m a d e  w h o  is no  lo n g er w ork ing  
in th e  p e tit io n e r’s c o m p a n y . T h e  H u m a n  R e s o u rc e s  M a n a g e r , M ith ra k a  
F e rn a n d o  in his e v id e n c e  b e fo re  th e  arb itra to r on 0 7 .1 1 .2 0 0 1  a d m itte d  th a t 
e v e n  th o u g h  le tte rs  w e re  s e n t to  M s . K o ta la w a la  th e re  w a s  n o  re s p o n s e  
from  her. H e  a ls o  a d m itte d  th a t h e  h a d  n o t ta k e n  p e rs o n a l in te re s t in 
c o n ta c tin g  h e r o v e r th e  te le p h o n e  bu t h e  c a m e  to  k n o w  th ro u g h  o th e rs  

th a t th e  w itn e s s  w a s  th re a te n e d  a n d  w a s  to ld  n o t to  g iv e  e v id e n c e . T h e  
p e titio n e r d id  n o t ca ll a n y  w itn e s s  to  s u b s ta n tia te  th is  fac t.

T h e re  is n o  e v id e n c e  to  p ro v e  th a t th is  w itn e s s  w a s  th re a te n e d  o r  
prevented from giving ev idence. A ccording to  th e  H u m a n  R eso urce , M a n a g e r  

th is w itn e s s  is w o rk in g  in C o lo m b o . In th e  a b s e n c e  o f s u ffic ien t p ro o f th a t  
th e  w itn e s s  c a n n o t b e  b ro u g h t to  g iv e  e v id e n c e  it is d a n g e ro u s  to  a d m it  

th e  e v id e n c e  g iven  b y  th a t w itn e s s  in a n  e a rlie r  p ro c e e d in g s  w h ich  w a s  not 
g iv en  u n d e r o a th  o r s u b je c te d  to  p ro p e r c ro s s  e x a m in a tio n . U n d e r  th e s e  
c irc u m s ta n c e s  th e  a rb itra to r h a s  c o rre c tly  c o m e  to  th e  c o n c lu s io n  th a t  
th e  e v id e n c e  g iv e n  b y  M s . K o ta la w a la  a t  th e  d o m e s tic  inq u iry  sh o u ld  not 
b e  re lied  upon  in co n s id e rin g  th e  a w a rd .

T h e  p e tit io n e r fu rth e r  s u b m itte d  th a t  th e  a rb itra to r  h a s  fa ile d  a n d  

n eg le c te d  to  c o n s id e r th e  e v id e n c e  o f th e  e y e  w itn es s  O m a r. T h e  a rb itra to r  

in h is a w a rd  h a s  s ta te d  th a t h e  h a s  c a re fu lly  a n d  d ilig e n tly  c o n s id e re d  all 
th e  e v id e n c e  led  in th e  c a s e  a n d  w a s  o f th e  c o n s id e re d  v ie w  th a t th e  
c o m p a n y  h a s  fa ile d  to  p ro v e  th e  guilt o f th e  a c c u s e d  w o rk m a n  o f th e  
o ffe n s e  h e  w a s  c h a rg e d  w ith .

It a p p e a rs  th a t th e  a rb itra to r h a s  not d e a lt w ith  th e  e v id e n c e  of O m a r  in 

th e  a w a rd  but h e  m a y  h a v e  c o n s id e re d  th is  e v id e n c e  in a rriv in g  a t h is  
co nclus ion . T h e  e v id e n c e  of O m a r  in re la tio n  to  th e  c h a rg e  o f m isc o n d u c t  
is in p ag es  6  an d  7  of th e  p ro ceed in gs b e fo re  th e  arb itra tor d a ted  1 2 .0 1 .2 0 0 0  

m a rk e d  X 5 . W itn e s s  O m a r  h as  s ta ted  th a t his a tten tio n  w a s  d ra w n  to w ard s  

A n u s h a  K o ta la w a la  w h e n  s h e  w a s  ta lk in g  to  J a y a w e e r a . T h is  w itn e s s  
a ls o  sa id  th a t h e  s a w  a n  ink s ta in  in th e  sk irt o f A n u s h a . W h e n  h e  w a s  

q u e s tio n e d  w h e th e r  h e  s a w  th e  inc id en t, h e  s a id  h e  s a w  th e m  o n ly  a fte r  

th e  incident. T h is  w itness a lso  sa id  th a t h e  sa w  J a y a w e e ra  fo llow ing A n u sh a  

a n d  s a y in g  “I a m  s o rry  M is s  A n u s h a ”. T h is  w itn e s s  a ls o  s a id  th a t h e  d id  

not s e e  an yth ing  in th e  h an d  of J a y a w e e ra . T h is  is th e  e v id e n c e  o f O m a r  in
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re la tio n  to  th e  in c id en t. F ro m  th is  e v id e n c e  it a p p e a rs  th a t h e  is not an  

e y e w itn e s s  to  th e  in c id en t but a  p ers o n  w h o  h as  s e e n  a  co n ve rsa tio n  
b e tw e e n  J a y a w e e r a  a n d  A n u s h a . T h e  fac t th a t J a y a w e e ra  ap o lo g ize d  to  
A n u s h a  ca n n o t b e  co n s tru ed  a s  a  co n fess ion . T h is  w itn es s  w h o  c la im s to 
h a v e  s e e n  J a y a w e e ra  an d  A n u s h a  im m e d ia te ly  a fte r th e  inc ident h ad  sa id  
th a t h e  h as  n o t s e e n  a n y th in g  in th e  h a n d  of J a y a w e e ra . T h is  e v id e n c e  is 

n o t su ffic ien t to  e s tab lis h  a  c h a rg e  of m isco nd uct. T h e re fo re  th e  fa ilu re  to  
d e a l w ith  this e v id e n c e  in th e  arbitrator’s aw a rd  will not m a k e  an y  d iffe rence  
in th e  o u tc o m e  o f th e  a w a rd .

W h e n  c o n s id e rin g  th e  to ta lity  o f th e  a rb itra tion  inquiry th e  only  w itn ess  

w h o  can  s p e a k  of the incident is th e  virtual com plainant A n u sh a  K ota law ala . 
B ut s h e  d id  n o t g iv e  e v id e n c e  b e fo re  th e  a r b it ra to r ; th e  o th e r w itn es s  is 
O m a r  w h o  c la im s  th a t h e  d id  not s e e  th e  in c id en t but h e  only  s a w  th e  

c o n v e rs a tio n  b e tw e e n  A n u s h a  th e  c o m p la in a n t a n d  J a y a w e e r a  th e  
w o rk m a n  c h a rg e d  for m isco nd uct. A c co rd in g  to this w itn es s  h e  has  se en  

th e  c o m p la in a n t in a  d is tu rbed  s ta g e  an d  th e re  is ink stain  on h e r skirt but 
h e  sa id  h e  s a w  J a y a w e e r a  c lo s e r to  h e r but h e  d id  not h a v e  a n y th in g  in 

his h a n d . O th e r  th an  th e s e  w itn e s s e s  th e re  is n o  w itn es s  to s p e a k  to  th e  

in c id en t. In th e s e  c irc u m s ta n c e s  th e  a rb itra to r h ad  c o m e  to  th e  correc t 
co n c lu s io n  th a t th e  c o m p a n y  h a s  fa ile d  to  p ro ve  th e  guilt o f th e  a c c u s e d  

w o rk m a n  of th e  o ffe n s e  h e  is c h a rg e d  w ith .

T h e  c o u n s e l fo r th e  p e titio n er su b m itted  th a t e v e n  though the arb itra tor  

h ad  c o m e  to  th e  co n c lus io n  th a t th e  te rm in a tio n  is un justified , ye t th e re  is 

a  m a jo r e rro r in th e  a w a rd  of th e  lea rn ed  arbitrator, n a m e ly  he h as  fa iled  to 
c o n s id e r tw o  p rim ary  p rin c ip les  of ind u stria l law . F irstly, to  e v a lu a te  th e  

e v id e n c e  p la c e d  b e fo re  th e  le a rn e d  a r b it ra to r ; a n d  s e co n d ly  th e  n e e d  to  

ac t ju d ic ia lly  a t th e  inqu iry  b e tw e e n  th e  e m p lo y e r a n d  e m p lo y e e . In this  
re g a rd  th e  co u n s e l su b m itted  th a t th e  le a rn e d  a rb itra to r has  not g iven  his 

m ind  to  th e  question  of relief an d  h as  au to m atica lly  a w a rd e d  re in s ta tem en t 
w ith  b a c k  w a g e s  to  th e  w o rk m a n  w ith o u t co n s id e rin g  th e  e v id e n c e  an d  

a n a ly z in g  w h e th e r  o r not th e  re lie f is su itab le  in th e  g iven  c irc u m sta n c es  

of th e  c a s e . H e  h a s  a  d u ty  im p o s e d  b y  law  to  co n s id e r w h a t is th e  p ro p e r  

re lie f an d  h e  h as  fa iled  to  co n s ider o ther a lte rna tive  relief av a ilab le  w h ich  is 

es se n tia l fo r a  just an  eq u ita b le  a w a rd . T h e  counsel fu rther co n ten d e d  that 
th e re  could b e  ca se s  w h e re  such a  consideration of the relief is not essential. 
B ut th e  e v id e n c e  led  in th is c a s e  w a rra n ts  a  con s idera tio n  on th e  q uestion  

of re lie f fo r th e  re a s o n  th a t th e re  w a s  a  tra d e  union ac tio n  in th e  p la c e  of 
w o rk  a n d  th e re  w e re  c e rta in  e m p lo y e e s  w h o  did  not ta k e  p art in th e
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p icke tin g  a n d  th e y  w e re  h a ra s s e d  a n d  a b u s e d . T h e  a c c u s e d  w o rk m a n  

w a s  a  union m e m b e r a n d  th e  fe m a le  e m p lo y e e  h e  a lle g e d ly  h a ra s s e d  w a s  

a  m e m b e r  w h o  h a s  re s ig n e d  fro m  th e  un io n  a n d  d id  n o t ta k e  p a rt in th e  

tra d e  union  ac tio n  o f p ic k e tin g . T h e re fo re  th e  a rb itra to r  c o u ld  h a v e  

co n s id e re d  a lte rn a tive  relief.

T h e re  a re  c irc u m sta n c es  w h e re  a lte rn a tive  re lief in lieu of re in s ta te m e n t  

is g ra n te d  e v e n  if th e  w o rk m a n  is not fo u n d  guilty  to  th e  c h a rg e . In s ta n c e s  

inc lu d e, w h e re  th e  a lle g a tio n  a g a in s t th e  w o rk m a n  is su ch  th a t it w o u ld  

not p ro m o te  h a rm o n io u s  re la tio n  b e tw e e n  p a rtie s  o r b y  th is  a lle g a tio n  th e  

e m p lo y e r lost c o n fid e n c e  in th e  w o rk m a n . In th is  in s ta n t c a s e  th e re  is no  

ev id e n c e  w h a ts o e v e r a g a in s t th e  w o rk m a n  in re la tion  to  th e  c h a rg e  fra m e d  

a g a in s t h im  a n d  a ls o  th e re  is no  e v id e n c e  th a t h e  h a ra s s e d  or a b u s e d  

other e m p lo y e e s  o r c re a te d  industrial unrest, (J)n th e  o th e r h a n d  ac co rd in g  

to  th e  e v id e n c e  led , th e  w o rk m a n  h a s  n o th in g  to  d o  w ith  th is  in c id e n t a n d  

th e re  is e v id e n c e  to  th e  c o n tra ry  to  s ta te  th a t th e  w o rk m a n  h a s  g o n e  out of 
th e  p re m is e s  d u rin g  th e  re le v a n t t im e . T h is  is b o rn e  o u t b y  th e  log e n try  

m a d e  a t th e  g a te  in th e  v e h ic le  m o v e m e n t c h a rt. A c c o rd in g  to  th is  e n try  

th e  w o rk m a n  left th e  p re m is e s  a t 3 .0 7  p .m . T h is  e n try  w a s  m a d e  b y  th e  

secu rity  o fficer a t th e  g a te . A c co rd in g  to  th e  c h a rg e  th e  in c id en t h a s  ta k e n  

p la c e  a t 3 .2 0  p .m . T h e  fe m a le  e m p lo y e e  w h o  is s u p p o s e d  to  h a v e  b e e n  

h u m ilia te d  is n o t w o rk in g  in th e  p e tit io n e r’s  c o m p a n y  n ow . T h e r e  is n o  

alleg ation  of m isc o n d u c t a g a in s t this e m p lo y e e  in re la tion  to  th e  e m p lo y e r  

o r o th e r e m p lo y e e s ; th e re fo re  th e  re in s ta te m e n t o f th is e m p lo y e e  will not 
a ffe c t  th e  h a rm o n io u s  re la t io n s h ip  b e tw e e n  th e  e m p lo y e r  a n d  th e  

e m p lo y e e .

In co n s id e rin g  th e  q u e s tio n  of loss o f c o n fid e n c e  th e  w o rk m a n  is o n ly  

an  o ffice  m in or s ta f f ; h e  will not fall w ith in  th e  c a te g o ry  o f o ffic ers  su ch  as  

a c c o u n ta n ts , c a s h ie rs , w a tc h e rs  a n d  b a n k  e m p lo y e e s  w h o  o c c u p y  

p os itio ns  of c o n fid e n c e . In a d d itio n  th e  a lle g a tio n  of m is c o n d u c t is not 

re la te d  to  h is o ffic ia l fu n c tio n . T h e re fo re  th e re  c a n n o t b e  a  loss  of 

c o n fid e n c e  in th e  w o rk m a n . U n d e r  th e s e  c irc u m s ta n c e s  th e  a rb itra to r h as  

no a lte rn a tiv e  b u t to  re in s ta te  th e  w o rk m a n  w ith  b a c k  w a g e s . F o r th e  

re a s o n s  s ta te d  a b o v e  I d is m iss  th is a p p lic a tio n  w ith o u t co st.

SRIPAVAN, J. - 1 agree.

Application dismissed.


