
Present: L a s c e l l e s C.J . and W o o d R e n t o n J . 

M E Y A P P A C H E T T Y v. R A M A N A T H A N et al. 

168—D. C. Colombo, 31,882. 

Opium Ordinance, No. 5 of 1899—Partnership for the sale of opium by 
the licensee with an unlicensed person—Action for share of profits. 

B y a partnership deed P 3 the two defendants 'and three Others 
entered into partnership for acquiring the whole of the opium 
licenses and thus to secure the monopoly of the opium traffic 
throughout the Island. The members of the syndicate bought in 
their individual names practically all the opium licenses for the 
years 1 9 0 8 and 1 9 0 9 . The plaintiff, who Was n o t one of the 
original partners, and who had bought the l icenses for Matara and 
Hambantota, sued the defendants for an eighth share of their 
profits, averring that the defendants had by a verbal agreement of 
partnership between plaintiff and defendants agreed to give him 
an eighth share of their profits. 

Held, that the plaintiff's act ion was not maintainable, as it was 
founded on a partnership which was illegal, as being contrary to 
the policy of the Opium Ordinance of 1899. 

LASCELLES C.J .—The Ordinance contemplates each opium shop 
being under the control of an individual l icensed for that purpose 
by the proper authority and personally bound to observe the 
conditions of the license. During the continuance of the partner
ship the control and management of all these shops were under 
the deed P 3 vested , n o t in the hands of the persons w h o . w e r e 
licensed in that behalf by the several licensing authorities, but in 
the hands of a syndicate, of whose existence the licensing author
ities were presumably unaware, and to whom, if they did their duty , 
they would have refused to issue licenses. I t is no answer to say 
that the members of the partnership were themselves licensees or 
assignees from licensees, for under the deed these persons had no 
direct personal control over the particular shops for which they 
had acquired licenses. 

TH E facts are s e t o u t in the j u d g m e n t of W o o d R e n t o n J . a s 
f o l l o w s : — 

I n this act ion M e y a p p a C h e t t y , t h e appe l lant , s u e s R a m a n a t h a n 
C h e t t y , t h e first, a n d S i n n e t a m b y , t h e s econd , r e s p o n d e n t , c l a i m i n g 
a one-e ight share, w h i c h h e v a l u e s a t R s . 71 ,000 , of t h e profits of 
ah al leged informal a g r e e m e n t of partnership b e t w e e n h i m and t h e m 
in the bus ines s of o p i u m renters for t h e years 1908. and 1909. T h e 
respondents d e n y t h e a l l eged a g r e e m e n t for a partnersh ip , and 
c o n t e n d further t h a t e v e n if i t w e r e e s tab l i shed i t wou ld b e rendered 
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i l legal and incapable of supply ing a val id cause of act ion by t h e pro
v i s ions of sec t ion 6 of t h e Opium Ordinance, 1899 (No . 5 o f 1899), 
i n a s m u c h as t h e appel lant w a s not t h e l icensee under Government 
of t h e rents for a share in the profits of wh ich h e s u e s . 

T h e learned Dis tr ic t J u d g e h a s n o t deal t w i t h th i s latter point* 
B u t in h i s original j u d g m e n t h e c a m e t o a s t rong conclus ion o n the 
mer i t s i n t h e respondents ' favour, and d ismissed the appel lant ' s 
ac t ion w i t h cos t s . On the fourth day of t h e argument before u s 
w e s e n t t h e case back t o t h e Dis tr ic t Court t o g ive t h e appel lant 
an opportunity of producing and proving certain le t ters wh ich , i t 
w a s al leged, were not i n h i s possess ion a t the t i m e of t h e original 
trial, and w h i c h , in our opinion, h a d a material bearing on the 
quest ion whether or not there h a d b e e n a partnership. W e per
m i t t e d either s ide t o adduce in the Dis tr ic t Court any further 
ev idence re levant t o t h e m e a n i n g and effect of those l e t ters , and 
inv i ted t h e learned Dis tr ic t J u d g e , in returning t h e record t o t h e 
S u p r e m e Court, t o inform u s whether , and if so , t o w h a t ex tent , 
the fresh ev idence so p laced before h i m had affected h i s original 
v i e w of t h e case . T h e Dis tr ic t J u d g e s ta ted t h a t if t h e le t ters i n 
ques t ion h a d b e e n before h i m at t h e trial h e would h a v e h e l d t h a t 
the a l leged partnership had been proved. 

H. A. Jayewardene, for first defendant , r e spondent .—The agree
m e n t rel ied o n by t h e plaintiff i s o n e m a d e in contravent ion of t h e 
provis ions of the Opium Ordinance, and i t is therefore illegal. 
[Ordinance N o . 5 of 1899, sect ions 4 , 16 (2 ) . ] 

[ W o o d B e n t o n J . — D o you say t h a t t h e agreement is i l legal a s 
t o t h e Colombo rent or t o t h e Matara and H a m b a n t o t a r e n t ? ] I t 
is i l legal as t o both . T h e fact that plaintiff had a l icense in h i s o w n 
n a m e for t h e Matara and H a m b a n t o t a rent does not m a k e any 
difference, as t h e partnership agreement o n wh ich h e relies is i l legal. 
H e is n o t ent i t l ed to any profits under the agreement whether h e 
had a l i cense or not . 

T h e plaintiff a l leges t h a t h e was in partnership w i t h the defendants 
for the sale of o p i u m . There w a s n o l i cense in favour of t h e persons 
forming t h e partnership . Plaintiff i s asking for profits f rom t h e 
sa le . H e i s , therefore, c la iming a benefit arising from a bus iness 
conduc ted w i thout a l i c e n s e — a n illegal partnership. 

T h e i l legal i ty of an agreement of t h e kind which the plaintiff 
s e e k s to prove m a y arise e i ther from a contravent ion of the t e r m s 
of the l i cense or of t h e provis ions of t h e Ordinance (Padmanabhan v. 

JSarda1). H e r e t h e i l legal i ty arises from a contravent ion of t h e 
t e r m s of t h e Ordinance itself. W h e r e an unl icensed person w a s 
taken in to partnership for t h e sale of o p i u m it w a s he ld that the 
a g r e e m e n t w a s i l legal (Marudamuttu v. Mooppan2). 
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[Lascelles C.J.—Does the plaintiff claim to be a partner in the 

opium venture or does he say he was entitled by agreement to some 
benefit as a consideration for his services ?] His case is that he was 
taken on as a partner. Plaintiff claims a share of the profits as one 
of the vendors. He had no right to sell. He cannot, therefore, 
maintain this action for the proceeds of the sale. An unlicensed 
person who joins a person licensed to sell opium must be held 
to sell opium himnalf within the meaning of the Ordinance. 

Whether the plaintiff was entitled to sue for the Matara and 
Hambantota sale or not must be decided according to the same 
rule. He entered into an illegal agreement with the defendant. 
Whether the plaintiff had no license or the defendant) had no 
license it is immaterial; if one of them had not a license the action 
cannot be maintained. It makes no difference whether the license 
for Matara and Hambantota was in the plaintiff's name or not. 
Counsel cited Shaba v. Shaba,1 Scott v. Brown,2 Shaba v. Shaba,3 

Peru v. Fernando,* Ritchie v. Smith.* 
van Langenberg, K.C., Acting A.-G. (with him Samarawickrama 

and Hayley), for the plaintiff, appellant.—This case may be dis
tinguished from all the cases cited by the counsel for the appellant. 
Where a person enters into a partnership dealing with the sale of 
things allowed only by license and actively takes a part in the sale 
such a contract cannot be enforced. Here the plaintiff was not a 
partner. He had not the right to inspect the books, except 
Ramanathan's books. But plaintiff had no claim against the 
firm (Ramanathan, De Mel & Co.). Plaintiff had no right of 
partnership as regards the firm. The only right to which plaintiff 
was entitled was a share of the profits made by Ramanathan. 
Plaintiff could not interfere with th6 management, could not take 
any active part in the business, and; it is such interference that is 
prohibited. Counsel cited Lindley on Partnership, 7th ed., pp. 108, 
109; Shaba v. Shaba;3 Shaba v. Shaba.1 

Jayewardene, in reply. 
Elliott (with him Allan Drieberg), for the first defendant, 

respondent. 

De Sampayo, K.C. (with him Bawa, K.C., and SandrasegTa), for 
the second defendant, respondent. 

Cur. adv. vult. 
January 15, 1913. L a s c e l l e s C.J.— 

During the course of the trial an additional issue.was framed, 
which raised the question of law whether the plaintiff could maintain 
this action inasmuch as .he was not a licensee under Government, 

i (1874) SI W. R. 289. » (1904) 31 Cal. 798. 
* (1892) 2 Q. B. 724, at page 728. * (1906) 1 Bal. 199. 

« 18 L. J. C. P. 9. 
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1813. e x c e p t i n respec t of t h e Matara and H a m b a n t o t a rents . T h i s 
ques t ion is n o t deal t wi th in the judgment of the learned Distr ict 
J u d g e . 

W e h a v e referred t o t h e authorit ies col lected i n Lindley on Partner
ship, and also t o t h e case of Padmanabhan v. Sarda,1 a decis ion o n a 
s imilar quest ion under t h e Ind ian O p i u m A c t of 1878, in wh ich t h e 
I n d i a n authorit ies are reviewed. 

The true quest ion, it s e e m s t o m e , is whe ther the partnership deed 
P 3 b e t w e e n t h e de fendants and the S inhalese partners i s illegal, a s 
being in contravent ion of t h e pol icy of t h e Opium Ordinance of 1889. 
If th i s deed is contrary to public pol icy, i t is clear t h a t t h e present 
act ion, w h i c h is for an interes t under t h a t deed , is n o t mainta inable . 

This Ordinance prohibits any person other t h a n a duly l icensed 
who le sa l e or retai l dealer from being i n possess ion of more t h a n 150 
grains of o p i u m wi thout a l icense , and m a k e s provision for t h e i ssue 
of l i censes by t h e " proper authority " t o possess o p i u m and t o se l l 
the drug by wholesa le or by retail . T h e l icense m a y be offered for 
sa l e by t h e proper authority either by publ ic auct ion or tender, b u t 
t h e proper authority h a s a discretionary power t o refuse t o issue a 
l i cense t o t h e h ighes t bidder. L i c e n s e e s are l iable t o penal t ies for 
transgress ion of the condit ions a t tached t o the l i censes . T h e s e 
condit ions require the l i censees personally t o conform t o a number 
of regulat ions w i t h regard to the sale of o p i u m and the conduct of 
the l icensed shop . 

I t i s , I think, apparent , in the first place, t h a t this Ordinance w a s 
not enac ted mere ly for the purpose of levying a duty o n t h e sale of 
o p i u m , but that it is founded o n " considerations of public p o l i c y , " 
and w a s intended t o regulate and restrict deal ings in a deleterious 
drug; in t h e n e x t p lace , i t is clear t h a t t h e l i censes i ssued by t h e 
proper authori ty are personal l i censes . The privilege of deal ing in 
o p i u m is g iven by the l icensing authority to approved persons, t o 
such individuals on ly as the proper authority considers cam be 
trusted to observe t h e provisions of the Ordinance. On reference 
to the partnership deed P 3 it wil l be found t h a t the provisions of 
this deed are whol ly repugnant t o the policy of the Ordinance. 

T h e effect of the partnership deed is t o central ize i n . t h e h a n d s 
of t h e m e m b e r s of the partnership the m a n a g e m e n t of all the 
o p i u m l icenses granted by the different l icens ing authorities t o 
different individuals . T h e deed provides t h a t all the opium m u s t 
be bought through the first defendant , w h o had the monopoly of 
import ing o p i u m from Calcutta ; the expenses of all the opium 
shops in t h e I s land are defrayed from t h e general partnership funds, 
t h e cheques being s igned by t h e first defendant on behalf of the firm. 
T h e arrangements for the m a n a g e m e n t of the different shops are 
spec ia l ly noteworthy . T h e shops are by Schedu le B of the deed 
div ided into two categories , n a m e l y , Part I . compris ing shops under 

i (1912) 22 Mad. L. J. 425. 
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WOOD RENTON J . — 

H i s Lordship d i scussed t h e facts and c o n t i n u e d : — 

If it h a d b e e n neces sary to d e c i d e t h e ques t ion , I s h o u l d h a v e b e e n 
prepared t o hold t h a t t h e partnership , e v e n if e s tab l i shed , w a s a n 
i l legal o n e , and that n o ac t ion wou ld l ie t o enforce any r ights arising 
under i t . I n t h e i s sue f ramed o n t h e po int a t t h e trial i t w a s s o u g h t 
to es tabl i sh h i s i l legal i ty o n t h e s o m e w h a t narrow-ground t h a t t h e 
appel lant w a s not h i m s e l f t h e l i c ensee under G o v e r n m e n t of a t l eas t 
s o m e of t h e rents in ques t ion . I t w a s argued o n t h e o ther s ide t h a t 
the appel lant w a s only a. sub-partner w i t h a share in the profits, and 

the m a n a g e m e n t of t h e t w o de fendants , and P a r t I I . compris ing 
shops under t h e m a n a g e m e n t of Cooray a n d D e M e l . T h e bus iness LASOB&LKS 
was to begin by t h e t w o d e f e n d a n t s h a v i n g t h e m a n a g e m e n t of t h e C.J. 
shops in Par t I . , and D e M e l a n d Cooray t h e m a n a g e m e n t of t h e Meyappa 
shops in Par t I I . ; a t t h e e n d of e a c h quarter e a c h s e t of partners RChet%Uh 
m a k e s u p h i s account s , and t h e m a n a g e m e n t of the. t w o groups is 
exchanged , t h e t w o de fendants tak ing over t h e shops i n P a r t I I . , 
and D e M e l and Cooray t h e s h o p s in Par t I . , of t h e s c h e d u l e . 

I n m y opinion t h e s e provis ions are i n d irect contravent ion of the 
pol icy of the Ordinance. T h e Ordinance c o n t e m p l a t e s e a c h o p i u m 
shop in t h e I s land being under t h e control of a n indiv idual l i c ensed 
for that purpose by the proper author i ty and personal ly b o u n d to 
observe t h e condi t ions of t h e l i cense . T h e partnership deed pro
vides t h a t t h e control and m a n a g e m e n t of all t h e s e shops should 
be ve s t ed in t h e m e m b e r s of t h e synd ica te . 

During t h e c o n t i n u a n c e of t h e deed t h e control and m a n a g e m e n t 
o f t h e o p i u m s h o p s in C e y l o n were n o t in the h a n d s of t h e persons 
w h o were l i censed in t h a t behalf b y the s e v e r a l l i cens ing author i t ies 
in the I s land, b u t in t h e h a n d s of a synd ica te , of w h o s e e x i s t e n c e t h e 
l icensing authorit ies were p r e s u m a b l y u n a w a r e , and t o w h o m , if 
t h e y did their d u t y , t h e y would h a v e refused t o i s s u e l i censes . I t 
is no answer t o say t h a t the m e m b e r s of t h e p a r i D e r s h i p were 
t h e m s e l v e s l i c ensees or a s s ignees from l i censees , for under the deed 
t h e s e persons h a d n o direct personal control over t h e partnership 
shops for w h i c h t h e y h a d acquired l i cences . All the shops compr i sed 
in the deed were under the s a m e m a n a g e m e n t ; ' they were under t h e 
m a n a g e m e n t of t h e synd ica te in w h i c h t h e first d e f e n d a n t had a 
controll ing inf luence . T h e deed , in m y opin ion , is c learly contrary 
to the; pol icy of t h e O p i u m Ordinance , and as s u c h is i l legal . I t i s , 
therefore, the d u t y of the Court t o refuse i t s a s s i s t a n c e to any 
person c la iming a n interes t under t h e provis ions of t h a t d e e d . I n 
m y opinion it m a t t e r s very l i t t l e t h a t t h e plaintiff w a s n o t a l i c ensee , 
except as regards t h e H a m b a n t o t a and M a t a r a l i censes . H e can 
be in n o bet ter pos i t ion t h a n t h e part ies t o t h e d e e d . 

For t h e above reasons I w o u l d d i s m i s s t h e appeal w i t h cos t s . 
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t h a t t h e fact , in BO far as i t w a s a fact , t h a t h e w a s unl icensed did 
n o t render i l legal a partnership carried o n by other duly qualified 
persons . (See Lindley on Partnership, 7ih ed., p . 199.) F o r 
t h e purposes of another part of t h e case , however , t h e appel lant 
contended t h a t h e h a d concerned himsel f act ively w i t h the bus iness 
of t h e partnership. 

" I n 1 9 0 8 , " h e says , " I u s e d t o g o t o the o p i u m bout ique i n 
Kay m a n ' s Gate and see w h a t t h e s a l e s m e n were doing. 
M y kanakapul le w e n t o n behalf of t h e syndicate and 
vis i ted the shops in B a d u l l a and other p laces . H e w e n t 
at m y r e q u e s t . " 

And a g a i n — 

" I took an interest in t h e o p i u m bus iness be ing a partner. T h e 
defendants h a d a n o p i u m office. I frequently w e n t 
t h e r e . " 

S e c t i o n 6 of t h e O p i u m Ordinance of 1899 (No . 5 of 1899) i s 
sufficient t o s t a m p w i t h i l legality and render unenforceable r ights 
arising under a partnership in t h e o p i u m bus iness , w h e n an u n 
l icensed person c la iming, as the appel lant does here and under 
d o c u m e n t P. 1, td h a v e b e e n a partner h a s been engaged as such in 
furthering i t s interests;-- Direc t I n d i a n authority to this effect i s 
to be found in Padmunabhan v. Sarda,1 a case dec ided under t h e 
analogous provisions conta ined in sect ion 9 of the I n d i a n Opi um 
A c t , 1878 (Act I . of 1878), and t h e s a m e principle h a s been 
affirmed in n u m e r o u s decis ions in regard to o ther c lasses of 
bus ines s w h i c h t h e Leg i s la ture has m a d e il legal un les s certain 
condi t ions are present . I t has been held, for ins tance , t h a t t h e . 
l i censee of a w i n e shop le t t o an unl icensed person in contravent ion 
of t h e B e n g a l Ac t I I . of 1866 could n o t recover rent due under t h e 
lease , Shaba v. Shaba,2 and cp. Shaba v. Shaba,3 and Ritchie v. 
Smith *), and t h a t an act ion o n a secret contract of partnership 
in pawnbroking, where in violat ion of the requirements of the l aw 
the n a m e of o n e partner on ly appeared above the office door, could 
not be ma in ta ined [Gordon v. Houfden* and cp. Davis v. Makuna • 
(a s sumpt ion of an unl icensed person as a medica l partner ) ] . 

I t m i g h t be said, however , t h a t a dec is ion of t h e case o n th i s 
ground disposed on ly of t h e appel lant ' s r ight to share in t h e profits 
derived from t h e s e rents as to which h e held no l icense . I would 
prefer, therefore, to hold t h a t the deed of partnership P 3 , under 
wh ich the appel lant c la ims t o c o m e in b e t w e e n the respondents and 
Messrs . d e Mel , Cooray, and Per is , w a s itself i l legal, as being contrary 
to th& policy of t h e Opium Ordinance of 1899, and can give rise t o 

> {19U) 21 Mad. L. J. R. 423. * (1848) S. h. J. C. P. 9. 
» a874) 21 W. R. Civ. 289. 5 (1845) 12 CI. <t F. 237. 

. 0904)1. L. R. 81 Cat. 798. 6 (1885) 29 Ch. D. 596. 
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no rights enforceable by action. I would adopt in this connection, 
without any additions of my own, the reasons given by my Lord the 
Chief Justice in his judgment, which I have had the advantage of 
perusing, for arriving at the same conclusion. The fact that the 
case was not argued before us on this basis is immaterial. " When 
upon the trial of an action," said Kennedy J. in Ge'dge v. R.\ Exchange 
Assurance Corporation,1 " the plaintiff's case discloses that the 
transaction, which is the basis of the plaintiff's claim, is itself illegal, 
the Court cannot properly ignore the illegality and give effect to the 
claim." 

I would dismiss this appeal with costB. 
A p p e a l dismissed. 

1918. 
WOOD 

BBHTON J . 
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