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1957 Present:  Sansoni, J ., and L. W . de Silva, A . J.

G . A B E Y G U N A W A R D E N A  et al., A ppellants, and K . D E O N IS  S IL V A
et al., R espondents

S. C. 315—D. 0 . Tangalla, 5,990

Pideicommissum— Will—Devise to two sons—Prohibition against alienation except to
specified persons— Indication of fideicommissaries—Effect o f alienation between
the specified persona.

Construction of Deeds— Two deeds executed contemporaneously— One single transaction.

Muslim Law— Inheritance—R'esiduaries—Sisters and paternal unde of deceased—
Their rights to claim as residuaria.

By his last will a Muslim testator devised certain property to two o f his sons in 
equal shares. He permitted alienation by  the devisees between his sons, but 
all other alienations were forbidden. Ho further provided that if a prohibited 
alienation took place, the lands so alienated should devolve on. the children of 
the respective devisees.

Held, (i) that the will created a valid fidoieommissum. The prohibition 
against alienation did not stand by itself, for the beneficiaries to whom the 
lands should pass in the event of a breach o f it woro clearly indicated.

(ii) that if one devisee transferred his share to his brother, the transferee 
would not be bound, in respect of that share, by the prohibition iviainst 
alienation— unless the transferee was used by the transferor as a tool in order 
that the transferee might contemporaneously execute a transfer to  a stranger 
and thus evade the condition imposed by the will.

One of the devisees died leaving a widow and three daughters, and had not 
alienated any o f the lands devised to him.

Held, (i) that the devolution o f the devisee’s share was governed by  Mm terms 
o f the will and not by the Muslim law o f inheritance. Accordingly, the property 
devolved on the three daughters in equal shares. But the Muslim law of inheri
tance would apply to the devolution o f the share of any o f the three daughters 
when she died.

(ii) that, under the Muslim law of intestate succession, a full sistor o f a de
ceased woman would be entitled to inherit as a residuary only if there is also a 
brother or if there is a female descendant o f  the deceased. In tho absence o f 
full sisters who can Claim to inherit as residuaries, the paternal undo o f  the 
deceased is a residuary.

A p p e a l  from  a judgm ent o f the D istrict Court, Tangalla.

A . L. Jayasuriya, with A. M. Ameen and 8. H . Mohamed, for the 
plaintiff and 2nd and 3rd defendants-appellants.

B. W. Jayewardene, Q. 0., with T. P. P. Goonetilleke and D. B. P. 
Gometilleke, for the 4th, 5th and 6th defendants-respondents.

Cur. adv. vult.
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June 27, 1957. Sa n s o n i, J.—

It is common ground between the parties to  this action that one Asana 
Marikkar was the owner o f a | share o f the land called Vederalage Mee- 
gahawatte, the entirety o f a land called Polgaswelawatte, and 2/3  
share o f a land called Kopiwatte at the time o f his death.

B y his last will (P  4) o f  1922 Asana Marikkar devised his interests in 
these three lands to  two o f  his sons Hashim and Samadu (2nd defendant) 
in equal shares. H e also devised certain other lands to another son named 
Sadakathula. These devises were subject to the condition that they 
(the devisees) “  shall not be at liberty to lease the said premises for a 
period exceeding 4 years, and they shall not be at liberty to sell, mortgage 
or gift the said premises or alienate the same to any outsider except the 
said brothers, and i f  any such alienation, mortgage, or lease exceeding 4 
years became necessary, the same shall be done to and with the said 
brother, or brothers, and on the contrary all the alienations, mortgages 
and leases exceeding 4 years done to and with any outsider shall become 
totally null and void and the said premises shall become entitled to  his 
or their lawful child or children who shall be at liberty to do whatever 
therewith ” .

When Asana Marikkar died he left surviving him by his first wife those 
two sons Hashim and Samadu (2nd defendant) and two daughters, 
namely, Ayesha and Pathumma. He also left his son Sadakathula and a 
da ughter Eknieth Umma who were born to him by his second wife.

The first question which arises for decision is the effect o f the condition 
in the last will which I  have already set out. It contains a prohibition 
against alienation except to certain specified persons, and it also provides 
what is to happen in the event o f the breach o f that condition. It 
seems to me that while the testator permitted alienation by the devisees 
amongst themselves, all other alienations were forbidden. He further 
provided that if a prohibited alienation took place, the lands so alienated 
should devolve on the children o f the respective devisees. The prohibi
tion against alienation therefore does not stand by itself, for the bene
ficiaries to  whom the lands should pass in the event o f a breach o f it have 
been clearly indicated. Obviously it was the testator’s intention that the 
lands, other than those which had been validly alienated, should ulti
mately pass to the children o f the respective devisees, I  am therefore 
o f the opinion that the clause containing the condition in question was 
sufficient to create a valid fidei commissum. In this respect the will is 
different from  those considered in Kirthiratne v. Salgado, 1 Narina Lebbe v. 
Marikkar 2 and other cases where there was only a bare prohibition without 
a designation o f any person to whom the property should pass if  there 
was an alienation in breach o f the prohibition.

1 (1932) 34 N. L. R. 69. (1921) 22 N. L. R. 295.
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T he devisee H ashim  died  leaving a w idow  ,A m ina U m m a and three 
daughters, nam ely, the 4th  and 6th defendants and one M ahakum ath 
U m m a, surviving him . H ashim  did  not alienate any o f  the lands devised 
to  h im  and I  w ould hold  th at his share o f  those lands devolved , under the 
term s o f  the last w ill, on  his three daughters in  equal shares. I  am unable 
to  agree w ith  the view  put forw ard for the appellants that the devolution  
o f  H ashim ’s share is governed by  the Muslim law  o f inheritance, for the 
w ill show ed clearly w hat the testator’s intention regarding that share was. 
B u t th at law  w ould apply to  the devolution  o f  M ahakum ath U m m a’s 
share w hen she died leaving her m other and tw o sisters (4th  and 6th 
defendants) and her paternal u n de Sam adu. I t  is n ot disputed th at her 
m other inherited a  ^ share and her tw o  sisters a  £  share each o f  M aha
kum ath U m m a’s estate as sharers.

A nother question w hich w qs argued before us w as as t o  w ho inherited 
th e rem aining £  share o f  th at estate. The appellants contend th at it  
devolved  on  th e 2nd defendant Sam adu exclusively as sole residu ary ; 
the respondents contend th at it  devolved on  th e tw o sisters exclusively  
as jo in t residuaries. I  have no difficu lty  in  holding that the appellants’ 
contention is  right. Residuaries are divided in to  three classes, v iz . (1) 
Residuaries in their own right, w ho are a ll m ales “  in  w hose line o f  relation  
to  the deceased n o  fem ale enters ”  ; (2) residuaries in  &e right o f another 
w ho only take as such in  com pany w ith a  m a le ; and (3) residuaries with 
others, w ho on ly take as residuaries w ith daughters or sons’  daughters. 
A  M l sister, such as the 4th and 6th defendants are, can therefore on ly  
be a residuary i f  there is also a brother or i f  there is a fem ale descendant 
o f  the deceased.

A uthority for this view  w ill be found in T ya b ji’s Principles o f  Muham- 
'medan Law  (2nd edition) page 873 and W ilson ’s Anglo-M uham m edan 
L aw  (6th edition) pages. 270 and 277. The paternal uncle in  this case 
is a residuary in the absence o f  fu ll sisters w ho oan claim  to  inherit as 
residuaries. The rule that preference is given to  propinquity to  the 
diseased, on  which the respondents rely, on ly applies “  when a person 
dies leaving behind him  several relations who m ay be classed as residuaries 
o f  the different kinds m entioned ” , in  which event “  the residuary w ith 
another w hen nearer to  the deceased than the residuary in  him self, w ould 
com e fir s t” . See Syed Am eer A li’s M uhammedan Law  (6th edition) 
V ol. 2 page 55. B u t the person claim ing to  inherit m ust first satisfy 
certain, essential conditions before he can  even claim  to  be classed as a 
residuary, and the 4th  and 6th defendants fa il in  this respect. Therefore 
th at -J share ou t o f  M ahakum ath Um m a’s J share ou t o f  H ashim ’s  \ share 
o f  Asana M arikkar’s  interests in  the three lands in  question devolved , 
on  M ahakum ath U m m a’s death, on  her u n d e  Sam adu (2nd defendant). 
The interests which thus devolved on  the 2nd defendant were n ot su b ject 
to  any restrictions as regards alienation, and he was free to  deal w ith 
them  as he pleased, Those interests w ere transferred b y  him  to  his 
brother Sadakathula w ho in  turn transferred them  to  the 3rd defendant, 
w ho is now  entitled to  them .
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Samadu (2nd defendant) also purported to  transfer the interests which 
h e obtained under his father’s last w ill b y  those same deeds to  his brother 
Sadakathula. H e was entitled to  do so under the will, but the m atter 
does not end there. The interests which Sadakathula obtained m  that 
w ay in  Vederalage M eegahawatte and Polgaswelawatte were transferred 
b y  him  b y  a contem poraneous deed to  the 3rd defendant. Sadakathula 
has given evidence w hich clearly shows that he was being used b y  the 2nd 
defendant and the 3rd defendant as a too l in  order that the condition 
im posed b y  the w ill m ight be evaded. I t  is difficult to  see any other 
purpose fo r  which these tw o lands were transferred b y  the 2nd defendant 
to  Sadakathula and im m ediately thereafter b y  the latter to  the 3rd 
defendant. U nder these circum stances the tw o deeds in  question (P  14 
and P  15) have the sam e effect as i f  they  w ere one deed— see Dingiri 
Naide v. K irim enike1.

In  effect, then, the second defendant contravened the condition  o f  the 
last will as regards alienation to  an outsider. W hether his interest^ in  
those tw o lands which he derived under the w ill d id , or did not, pass to  the 
3rd defendant, can on ly  be decided after it  has been ascertained whether 
Samadu has any children. On this point the parties have failed to  lead 
any evidence, and apart from  evidence that Sam adu is m arried the ques
tion  remains at large.

W ith  regard to  the interests w hich the 2nd defendant derived under 
th e  w ill in  K opiw atte, different considerations apply. H e transferred 
those by  deed P  20 in  1941 to  his brother Sadakathula as he was entitled 
to  do under the will. T itle passed to  Sadakathula w ho was entitled to  
do what he pleased w ith  those interests, since there is nothing in  the w ill 
restricting his pow er to  alienate those interests once he has acquired 
them — see Kirthiratne v. Salgado 2. The 3rd defendant chums to  have 
purchased those interests from  Sadakathula b y  deed P  21 o f  1952, but 
the title  recited therein is not deed P  20 but another deed which is said 
to  have been executed on  the same day as deed P  21. That deed has not 
been produced in  evidence. I t  is therefore n ot possible to  hold that the 
3rd defendant becam e the owner o f  the 2nd defendant’s interests in  K op i- 
w atte derived under the last will. W e are unable to  say on  the material 
before us w ho owns those interests. B ut the transfers b y  the 2nd defen
dan t in  favour o f  Sadakathula, and b y  the latter in favour o f  the 3rd 
defendant, are sufficient to  vest title  in  the 3rd defendant so far as the 
interests which the 2nd defendant inherited horn  his niece Mahakumath 
U m m a are concerned.

I t  has been proved  th at the rem aining $ share o f  K opiw atte also 
form erly belonged to  Asana M arikkar. H e b y  deed P  17 o f  1914 sold 
th a t share to  K adija  U m m a, who b y  deed P  18 o f  1946 leased that £ share 
to  the 3rd defendant fo r  7 years com m encing from  1st January 1945.

The plaintiffs cam e in to  court in  this case claim ing that the 2nd and 
3rd defendants b y  deeds o f  lease P  13 and P  16 o f  1949 leased certain 
specified shares o f  the 3 lands in qu estion  to  th e 2nd plaintiff for 5 years
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com m encing from  1st M arch, 1949, and that the 2nd p la in tiff b y  deed 
P  22 o f  1949 assigned those leasehold rights to  the 1st plaintiff. T he 
action  was brought against the 1st defendant w ho claim ed on  a deed o f  
lease 1 D  1 o f  1945 executed in his favour b y  the 4th , 5th, and 6th defen
dants leasing J o f  K opiw atte, \ o f  Polgasw elaw atte, and 1/12 o f  V ederala- 
padinchivasitiyaw atte (w hich is another nam e fo r  Vedera’.age M eegaha- 
w atte) for 8 years com m encing from  25th D ecem ber 1945. H e  4 th , 
5th  and 6th defendants were added as parties to  this action  after th ey  h ad  
been noticed to  w arrant and defend as lessors, and they pleaded th at the 
deeds o f  lease relied on  b y  the plaintiffs were invalid, and that the 
4th  and 6th defendants, and n obody else, were the heirs o f  M ahakum ath 
U m m a. T h ey asked that the p laintiff’s action  be dism issed w ith  costs.

W hen this case cam e up for trial, issues were fram ed at the instance 
o f  the law yers appearing for the respective parties (2nd and 3rd defen
dants had also been added as parties by  then) and those issues required 
th§ court to  determ ine exactly  w hat rights the parties had in  these lands.

I  have answered the questions as far as is possible on the m aterial before 
us. B ut we have no evidence as regards Sam adu’s children, nor as 
regards the state o f  the title  in regard to  the interests o f  Sam adu in  K op i
w atte which he derived under the w ill: it  is n ot possible, therefore, to  
say what the correct shares o f the parties in  all three lands are, even  to  
the extent o f  the interests which Asana M arikkar form erly ow ned.

The learned D istrict Judge declared the plaintiffs entitled to  possess 
the leasehold interests o f  certain shares o f  the three lands respectively, 
and ordered the 1st defendant to  pay  the plaintiffs dam ages. The 1st 
defendant has n ot appealed, but the plaintiffs were dissatisfied w ith the 
judgm ent and filed this appeal, claim ing that they were entitled to  possess 
larger shares o f  the three lands than the judgm ent gave them . The 4th , 
5th, and 6th  defendants have filed a  cross appeal com plaining th at the 
devolution o f  title  as found b y  the learned Judge was incorrect. I t  was 
also subm itted on their behalf that this action  m ust fa il in  any event 
because all the co-ow ners o f  the land have n ot been joined. W e do n ot 
agree w ith this subm ission. The issues fram ed show  that all the parties 
a t the trial invited the trial judge to  m ake such a decision. B ut they  have 
n ot given him the assistance he was entitled to  expect.

The shares o f  the respective parties, except w ith regard to  certain 
interests already m entioned, can be arrived a t on  the basis o f  the findings  
in  this judgm ent. T he plaintiffs fa il in  their appeal because they have 
n ot shown that their, lessors owned larger shares than the judge has 
awarded them . The 4th , 5th  and 6th defendants have fa iled  in  part and 
succeeded in  part in  their cross appeal. I  w ould therefore dismiss th e  
appeal w ith costs and m ake no order as to  the costs o f  the cross appeal.

L. W. de SiLVA, A. J.—I agree.

Appeal dismissed.


