Jayawardene v. Silva 25.

1969 Present : H. N. G. Fernando, C.J., Samerawickrame, J.,
and Weeramantry, J. '

D.L.JAYAWARDENE, Petitioner, and V. P. SILVA (Assistant
Collector of Customs), and 2 others, Rcspondcnts ‘

S. C. 532[68—1In the matler of an Apphcahonfor a MMandale
in the nalure of a Writ of Cerliorari :

Qustoms Ordinance—Export of desiccaled coconut-—Exporl licence issued by Manage: of
Ceylon Coconut Board— Specification of ilalifaxr as port of des'ination—
Shipments lunded at port of New York—Forfeiture under s. 130 of Customs
Ordinance for exporting restricted goods—Whether Certiorari lies in respect of
such forfeiture—Scope of audi alteram partem principle—Whether | the
forfeiture vas valid—Customs Ordinance (Cap. 255), ss. 7, 8, 9, 12, 33, 43,
44.47, 50, 58, 65, 75, 125, 129 to 133, 142, 144, 1435, 154, Schedule B—
Coconut Products Ordinance (Cap. 160), as amended by Act No. 20 of 1962,
ss. 18, 20, 204, 20B, 30, 31 and Regulations 7, 11, 14, 17 of Amending

. Regulutions of 1963.

-

‘In March 1668 a Company, of which the petitioner was a Director, made
applications to the Principal Collector of Customs under section "58 of the
Customs Ordinance for permission to ship certain quantities of desiccated
coconut to Halifax in Canada. Although tho applications and the ship’s
manifesto specificd Halifax as the port of destination, the three shipments of
desiccated coconut were in fact landed at the port of New York in tho United
States ¢f America. The Colleztor taok the view that the exportation of these
consignments to New York, instead of to Halifax, was contrary to a restriction
imposed by the Regulations made under the Coconut Products Ordinance. He
therefore called upon the Directors and the Oflice Manager of the Company to -
show cause why an order of forfeiture under section 132 of the Customs Ordin-
ance, read with the Coconut Products Ordinance, should not be made. After
an inquiry was held the Collector elected, in terms of section 130 of .the
Customs QOrdinance, to impose a forfeiture of thrco times the value of the
goods in question, amounting to a total of Rs. 5,010,504. The position of the
Collector was that the exportation of the consignments of desiccated coconut
was in contravention of section 12 of the Custim3 Ordinance, read with the
last parngraph of Schedule B to thnt. Ordinance, and punishable under

section 130.

Tho petitioner sought, in the present application, to have the order of the
Collector quashed by way of Certiorari. Separate applications for similar
writs were made by the two other Dircctors and the Office Manager of the

Company.

Held, (i) that section 130 of the Customs Ordinance, so far as was relevant
to the present application, should be stated as follows :—*‘ Every person
who shall be concerned in exporting any goods the exportation of which
is restricted contrary to such restriction shall forfeit either treble the value
of the goods, or be liable to a penalty of Rs. 1,000, at the election of the
Collcctor of Customs.? The forfeiture under this Section is incurred at the
moment a prohikited or restricted exportation takes place. The function,
snd even the duty, of the Collector is only to make an election as between

the two specified amounts of the incurred forfeiture.
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(i) that a Writ of Certiorari does not lio to quash an e¢lection mado by the
Collector under section 130 of tho Customs Ordinance. Cer.i:rari does not lio
against & perscen unless he has legal authority to determine a question affecting
tho rights of subjects and, atthe same timo, has the duty to act judicially when
he determines such question. Tho existence of a duty to act judicially i3 not
mado manifest in section 130 and in connceted provisions of tho Customs
Ordinance. At tho highest tho Collector's election may, in a provisional
manner and to e limited extent, affect the “right > of a subject ; but the
circumstances in which tho election is made are not such as to require the
Collector to hear tho other sido ; and no sanction in the proper sense can oither
be imposcd by the Collector upon s person liabloe to a forfeiture or can elso
attach under the Custems Ordinance to render the election effective. Unless a
competent Court determines, in a subscquent action instituted by the Attorney-
General under scction 145 of the Customs Ordinance, that a forfeiture was
indeed incurred under scction 130, the Collector’s election is inefJective. The
principle audi alteram pai.em, as discussed in Durayappah v. Fernando- (69
N. L. R. 265), does not apply in tho caso of tho election authorised or required

by section 130 of tho Customs Ordinanco.
Tennckoon v. Principal Collector of Customs (61 N. L. R. 232), overruled.
Omer v. Caspersz (65 N. L. R. 494), partly overruled.

Quaere, whether, if the petitioner had been ' concerned in the exportation’”’
of shipments of desiceated coconut to New York, instead of to Halifax, in
contravention of the terms of the export licence issued to tho Company by the
Manager of the Ceylon Coconut Board, such exportation was an exportation of
restricted goods contemplated in section 130 and Schedule B of the Customs
Ordinance, read with the Coconut Boards Ordinance as amended by Act No. 20
of 1962 and the Amending Regulations of 1963 mado under section 20B of the

- amended Coconut Products Ordinance.

APPLICATION for a writ of certiorar:.

E.¥.N. Gratiuen, Q.C., with Walter Jayawardena, Q.C., N. E. Weera-
sooria (Junior) and R. D. C. de Silva, for the petitioner.

~ H. L. de Silva, with Ananda de Silva, Skiva Pasupathy and G. P. 8.
Silea, Crown Counsel, for the respondents. .

Cur. _adv. vull.

March 30, 1969. Tne JUDGMENT OF THE COURT—

The petitioner in this casc is a Director of a Company carrying on
. business inter alia as exporters of desiccated coconut from Ceylon. Early
in March 1968 the Company madc applications to the Principal Collector
of Customs stating its intention to ship ceftain quantitics of desiccated
coconut to Halifax (Canada). These applications were made under
8. 58 of the Customs Ordinance for permission to export the goods prior
to the presentation of the Bill of Entry for the goods. . Customs duty
and ducs having been duly recovered or secured, the desiceated coconug
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was exported in April and March, 196S. Although, however, the appli-
cations and the ship’s manifests specified Halifax as the port of
destination, the three shipments of desiccated coconut were in fact

landed at the port of New York.

On 17th September 1968, the 1st respondent to the present application,
an Assistant Collector of Customs, issued a notice to the present petitioner

in the following terms :—

““ Shipments of D. C. Nuts

An Inquiry will be conducted by me in my office commencing at
9.30 a.m. on 23rd and 24th September, 1968 in regard to the following

- shipments of Desiccated Coconuts effected by your establishment in
contravention of Sections 58, 57 and 130 of the Customs Ordinance
(Chap. 235), read with the Coconut Products Ordinance (Chap. 160)—

— (i) “ Jeppessen Maersk ’-sailed-on-22.4.68. 742,900 lbs. D. C. Nuts_

valued at Rs. 713,553. ]
(i1) ¢ Johannes Maersk ’ sailed 5.4.68. 504,400 lbs. D. C. Nuts
valued at Rs. 483,780-48.
(ili) ¢ Leda Maersk > sailed 14.3.68. 499,900 lbs. D. C. Nuts valued
at Rs. 472,835'75 )

as persons being concerned in the exportation of the above shipments
of Desiccated Coconuts contrary to restriction, in that the above
Desiccated Coconuts were shipped to the Port of New York, instead
of the Port of Halifax as stated in your application in respect of each
consignment. You are requested to be present at this inquiry and
show cause, as to why I should not proceed to make order of forfeiture
of three times the value of the said Desiccated Coconuts in each case,
on each of you, in terms of Section 130 of the Customs Ordinance,

Chap. 235. R

Similar notices were also issued to two other Directors 6f the same
Company and to the Office Manager of the Company.

On 25th September 1968, the 1st respondent informed the petitioner
that the ‘“ application " referred to in the above notice was ‘‘ the intend.
to-ship application *> made by the Company under s. 58 of the Customs
Ordinance in respect of the shipments specified in the notice. _

The inquiry referred to in the notice was ultimately held on 25th and
26th September, at which sworn evidence was recorded of the petitioner
and other Directors or employees of the Company, and at which also
some documents were produced by the Customs. The lst respondent
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kept a written record of the evidence. The inquiry was followed by a
letter of 30th September 19G8 addressed to the petitioner in the following

terms :(—
*“ Shipments of D.C. Nuls

I have carcfully considered the cvidence that was led before me
at this inquiry, and I hold that Mr. D. I.. Jayawardene is guilty of
the charges made against him and conveyed to him by my notico
No. EXP. 470 of 17.9.68.

I clect in terms of Section 130 of the Customs Ordinance (Cap. 235)
to imposec a forfeiture of three times tho valuo of the goods in

question—

. viz: (a) ‘ Jeppessan Macrsk * Rs. ;‘2,140,659~'00
(b) ¢ Johannecs Maersk ' Rs. 1,451,340-00
(¢) ¢ Leda Macrsk ’* Rs. 1,418,505-00

amounting to a total of Rs. 5,010,504-00 (Rupces Five Million ten
thousand five hundred and four). ”’ ’

Letters were addressed in identical terms to the two other Directors

and the Office Manager, subject only to the difference that in the case of
Office Manager the amount of the forfeiture was mitigated to Rs. 1,670,168.

We reserve for explanation at a later stage, the references in the
notice of 17th September to ss. 57 and 58 of the Customs Ordinance,
because they do not appear to be of relevance to the questions we have

firstly to decide.

~ Some explanation is here necessary of the reference in the Collector’s

notice of 17th Scptember 1968 to the Coconut Products Ordinance,
Cap. 160. It is suflicient to state for the present that the position of
the Collector has been that the export of desiceated coconut from Ceylon
is subject to a licensing scheme established by Regulations made under
that Ordinance, that the scheme requires an export licence to authorise
the export of desiccated coconut, that the licence actually issucd to tho
Company is one which authorised export only to Halifax (Canada),
that the exportation of these consignments to New York was therefore
contrary to a restriction imposed by those Regulations, and that the
petitioner was a person concerned in such exportation.

If the positioh of the Controller as just explained be correct, then the
exportation of these consignments of desiccated coconut was in
contravention of s. 12 of the Customs Ordinance, read with the last
paragraph of Schedule B to that Orvdinance. The penalty for such a
contravention is sct out in s. 130 of that Ordinance, which we now

- procced to exarnino.
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The relevant provision of scction 130 which has to be consld(,r(,d
for present purposes may be stated as follows :—

“ Every person who shall bo concerned in exporting any goods
the exportation of which is restricted contrary to such restriction
shall forfeit either treble the value of the goods, or be liable to a penalty
of Rs. 1,000, at the clection of the Collector of Customs. ”’

It is necessary at this stage to point out that sections 33, 129, 132 and
133 of the Customs Ordinance also provide for a similar clection by the
Collector as between the same two alternative penaltics. But in these
Scctions, the language employed is slightly different from that used in
s. 130, and the forfeiture is expressed as :—* shall forfeit treble the
value thercof, or the penalty of Rs. 1,000, at the clection of the Collector
of Customs. " It is clear that this is the language appropriate to express -
the apparent’intention, that is {o say, that the offender will forfeit a
sum cqual to trcble the value of the goods or the sum of Rs. 1:000, the
choice between the two sums being made at the election of the

Collector.

It will Lbe seen that this intention was not accurately stated in the
languago of the scetion 130. That language is in fact ungrammatical.
The use of the word s *“ shall forfeit either ”’ obviously ir.dicates an intention
to impasc one of two alternative forfeitures ; but that intcntion is not
properly carricd out in the phrases which follow. Referenee to the English
Cusi{oms Statutes establiches that the imposition of a forfiiture of one of
two alternative sums was ¢dopted info our Law fiom ihe Inglish Law,
anrd thit in corresponding scetions of the English Statutles tho language
was the same as that emiploycd in our sections 33, 129, 132 and 133.
It is therefore clearly necessary to correet the grammar of s. 130 and to
assu ne its intention to be that a person concerne«d in any of ‘the acts
referred to in the section  shall forfiit treble the value of thn goods, or the
ponalty of Rs. 1,000, at the clection of the Collector of Customs ”’.  The
propricty of this assumption was not questioned by Counscl at tho

hoaring.

In tho casc of Palasamy Nadar v. Lanltree ! this Court considered the
effoct of a provision in s. 46 (now s. 44) of the Customs Ordinance that
any goods exportod or taken out of the Island contrary to certain specifiod
prohibitions and restrictions shall be forfeited, and construed this
provision to mecan that on the happening of some event ““ the owner of
the goods is automatically and by operation of law divested of his proprry -
in the goods as soon as the ovent oreurs . The Comut further held that
““ no adjudication declaring the forfciture to have taken place is requized
to implement 1tho automatic incident of forfciture Tho docision in
this case followed the construction placed in De Keyzer v. British Railvay
Tre ffi: Co.2, on tho languago of s. 202 of the English Customs Consolidation
Act of 1876, which states that all conveyancos used for the conveyarco

1(1949) 51 N. L. R. 520 at p. 523. £ (1936) 1 K. B. 224.
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of any goods liable to forfeiture undor the Customs Acts saall be forfeited.
Tho judgments in the English case state that “whero certain events
have happencd the property in quostion is labellcd * forfeited ’ under
s. 202", and that ““ as soon as it is ascertained that a conveyance has
boon used for the conveyance of goods liable to forfeiture, ipso facto

" that conveyance is forfeited .

Wo can sec no sensible distinction between the language in s. 130,
and tho language of tho two soctions which were construcd in the two
decisions to which we have just referied, and much of the argument
~ beforc us procecded on the basis that the forfeiture under s. 130 is incurred
at the moment a prohibited or restricted exportation takes place. It
thus arpcais that the function, and even the duty, of tho Collector
under s. 130, is ‘only to make an clection as between the two specified

amounts of the incurred forfeiture.

Consideration of tho matters to which we have thus far referred shows,-
despite some indications to the contrary in tho Collector’s notice of
17th September and his letter of 30th September, that the action which
the Collectior intended to take was to elect ““treblo the value of the goods
exported ', and not a sum of one thousand rupces, as being the sum
forfuited under s. 130 in the instant case. It is this action, purporting
to have been taken under s. 130, which the petitioner secks to have
quashed by means of a DMandate in the nature of a Writ of Certiorari
issuing from this Court. Applications for similar Mandatés were made
to this Court by tho two other Diroctors and the Officc Manager of the
Company, and the arguments we have heard covered all the four

applications.

Tho first question which arises for our decision’ is whethor a Writ of”
Certiorari will lic to quash action taken by the Collector of Customs undor

s. 130 of the Ordinance.

Undoubtedly the Collector cannot claim that the occasion for the
excrcise of his function or duty of election under s. 130 has arisen, unless,
at the least, ho has reason for forming an opinion that goods have been
exporied contrary to onc of the statutory prohibitions or restrictions
contemplated in the scction; but the argument for tho petitioner has
been that the clection cannot Jawfully bo mado unless the Collector has
first determined that the facts by reason of which the statutory forfeiture
is incurred do actually exist. On this ground it was argued that such a
determination is onc which affeets the rights of the person concerned
in the oxportation, in that the consequence of the election can be that
~ the porson will have to pay the larger of two alternative sums. Having

regard to the magnitude of the difference between the two alternative
 sums which may have to bepaid inthe instant case, it was further argued

that a determination which precedes an election, which ean have so
serious a conscquence, must be reached in a quasi-judicial manner.
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It was alco submitted by onc Counscl in the course of his argument
that the application of s. 130 may well involve two stages of quasi-
judicial decision, namely, the stage at which the Collector satisficd himsolf
in regard (o the existence of what were deseribed as the jurisdictional
facts, and sccondly, the stage at which he brings his mind to bear
on the question of clecting between the alternative statutory forfeitures.

Another similar argument was that, because there are two stages in
this process of cleetion and because the cteci.on made at the second stage
can scriously affecet the rights of subjec.s, the quasi-judicial character
attaches to both stages of the consideration which tho Collector must

givo to the matter.

We have had the benefit of full and helpful arguments from both sides
upon the question whether'a Writ will lic in this case, and Counsel have
~very properly referred us to numerous decisions, of British, Ceylon and
other Courts. But we find after considerations that it will suffice to refer
only to some of those decisions which in our opinion help to resolve the
problem which we have to decide.

We ask no excuse for citing the cclebrated dictum of Atkin L.J. in the
case of R. v. Electricity Commissioner * :—

“Wherever any body of persons having legal authority to determine
questions affecting the rights of subjects, and having the duty to act
judicially, act in excess of their legal authority they are subject to the
controlling jurisdiction of the King’s Bench Division exercised in these

Writs.”

This dictum was amplified in the judgment of Lord Hewart, C.J. in Rez
v. Legislative Committee of the Church Assembdly ? as follows :—

“ The question therefcre which we have to ask ourselves in this case
is whether it is true to say in this matter, cither of the Church Assembly
as a whole, or of the Legislative Committee of the Church Assembly,
that it is a body of persons having legal authority to determine
questions affecting the rights of subjects, and having the duty to act
judicially. It is to be observed that in the last sentence of Atkin IL.J.
the word is not “‘ or ”’, but ‘*“and ”’. In order that a body may satisfy
the required test it is not enough that it should have legal authority to
determine questions affecting the rights of subjects; there must be
superadded to that characteristic the further characteristic that the
body has the duty to act judicially. The duty to act judicially is an
ingredient which, if the test is to be satisfied, must be present. As
these writs in the ecarlier days were issued only to bodies which
without any harshness of construction, could be called, and naturally
would be called Courts, so also today these Writs do not issue
except to bodies which act or are under the duty to act in a judicial

" capacity .”

1 (1924) 1 K. B. 171 at 205. * (1928) 1 K. B. 411 at 415.
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Actinz upon the dicta which we have just cited, what we have to
consider is whether, in making an election under s. 130 of the Customs
Ordinance, the Collector firstly has to determine a question affecting the
x:igl)ts of subjects, and sccondly has to act judicially in making the

clection.

In the casc of the FElectricity Commissioners, what was claimed to be
ultre vires was a Scheme purporting to be adopted under Statute by the
Commissioners. The Attorney-General relied on  provisions in- the
Statute which required the Scheme to be submitted to a Minister for
confirmation and to both Houses of Parliament for approval, and under
which the Scheme might be altered or cven rcjected. In view of these
provisions, it was argued that the Scheme as adopted by the Commissioners
did not affect the rights of subjects, and that the Writ therefore would
not lic. Once this objection to the issue of a \rit of Prohibition was
overruled, the fact that the provisions of the Scheme did aftect the rights
of subjects could no longer be disputed. There then remained the
question whether the Commissioners had a duty to act judicially. In
regard to this question, the judgment of Bankes, L.J. ! points out that
“the Act imposed upon the Commissioners very wide and responsible

dutics and powers in reference to the approval or formulation of schemes
and that ““ at every stage they are required to hold local inquirics for the
purpose of giving interested parties the opportunity of Lcing heard ™.
There is a further statement in the judgment that the Cour. should hold
““ that powers so far-reaching, affecting as they do individuals as wcll as
property, are powers to be exercised judicially and not ministerially ™.
It appears therefore that in the circumstances of the case it was manifest
to the Court that the Commissioners did indecd have a duty to act
judicially. TFor the present we must say that the cxistence of such a
duty is not made manifest in s. 130 and in connccted provisions of our

Customs Ordinance. .

Mr. Gratiacn relied on a dictum of their Lordships of the Privy Council
in a recent appeal from Ceylon, Dl(r(zyappdh v. Fernaido 2, where the
matter for consideration was whether a Alinister, in making an order for
the dissolution of a Municipal Council, had a duty to observe the principle

auldi alteramn partem. The dictum in this judgment, which we find of

great assistancd, reads thus :—
“In Their Lordships’ opinion there are three matters which must

always be borne in mind when considering whether the principle
should be applied or not. These three matters are :(—

First what is the nature of the property, the office held. status
cnjoved ‘or scrvices to be performed by the complainant of
injustice.

1 (1g924) 1 K. B.19S. 3 (7966) 69 N. L. R. 265,



JUDGMENT OF THE COURT—Vayawardene v. Silva 33

' Secondly in what circumstances or upon what occasions is the
person claiming to be entitled to exercise the mecasure of control

entitled to intervene.

Thirdly when a right to intervene is proved what sanctions in fact
is the latter entitled to impose upon the other.

It is only upon a consideration of all these matters that the question
of the application of the principle can properly be determined. ”

It is convenient at this stage to consider the third of the matters which
Their Lordships in Durayappah’s case regarded as of importance in
deciding whether the principle audt alteram partemn does or does not
apply, namely what sanctions the authority is entitled under the Statute
to impose upon the complainant of injustice. We pass therefore to.
discuss the consequences which will or can flow from the Collector’s.
__election under s. 130. No doubt (as is apparent from the letter of 30th

September 196S addressed to the petitioner) the ‘Collector will,"when he
makes an election under s. 130, proceed to make a demand of payment of”
the forfeiture; but no liability to pay the amount demanded - arises.
merely by reason of the demand. The Collector has no right under the-
Ordinance, by any executive act to seize or take any sum of money from
a person to whom such a demand is addressed. Unless of course a person
voluntarily complies with such a demand, there is only one means by-
which he can be compelled to pay the amount of the demand, and this is
by a decree of a competent Court entered in an action instituted by the-
Attorney-General and referred to in s. 145 of the Ordinance, which:

provides as follows :(—
‘“ All penalties and forfeiture which shall be incurred under this:
Ordinance shall and may be sued for and recovered in the name of the-
Attorney-General in the respective courts of Ceylon, in like manner as.

other revenue cases. ”’

It was common ground at the argument that in such an action the
Attorney-General cannot succeed in obtaining a decree unless he is able
to establish the relevant cause of action, namely, that a person has been
concerned in an exportation falling within the scope of s. 130. Once the
existence of the cause of action is established in the action, the further
element that he forfeits a sum of money is automatically established by
the operation of s. 130 itself. It is thus clear that the fact that the
Collector makes an election of one of the two alternative sums whick
section 130 declares to be forfeit, does not and must not in any way
affect the duty of a competent Court to decide whether or not the -
statutory forfeiture was actually incurred in a particular case. Indecd the
judgment in the case of Palasamy Nadar v. Lankiree * makes it clear that
the Collector makes no adjudication when he elects to seize goods which
8. 46 declares to be forfeited. We are satisfied that similarly there is no

"adjudication on the facts by the Collector when he makes his election
1 (1949) §1 N. L. R. 520.

10e

J 4762 (7/69)
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under s. 130, and that the orly determination having the legal effect of
an adjudication is that which a Court will make in an action brought by
the Attorney-General. There is thus no sanction attached to the
Collector’s clection in the nature of any compulsion to make payment.
What is cffcetive in the Collector’s election is that, if a Court does hold
that the liability to make payment has arisen in Iaw, the amount of the
payment (as between the two alternative sums specified in s. 120) has
been pre-determined by the Collector’s election.  We cannet think that
this fixation of one of {wo alternative sums is a saucticn imposcd upon
the petitioner in the sense in which that term is used in the judgment in
Durayappal’s case.  'With respect to this point, Their Lordships observed
as follows :— '

““ The third matter can be dealt with quite shortly. “Che sanction
which the Minister can imposc and indeced, if he is satisfied of the
necessary premise, must impose upon the crring Council is as complete
as could be imagined ; it involves the dissolution of the Council and
therefore the confiscation of all its properties. ”’

In regard to the first matter enumerated by Their Lerdships in
Durayappah’s case, the precise question for us is “° what is the nature of
the property held by the petitioner 2’ He certainly has a right to keep

-his money, which right can clearly be affected, but only because the
Statute, and not the Collector, imposes a forfeiture of money against a
person who has in fact contravened s. 130. By reason of that fcr{citure,
ho incurs under the Statute a liability to pay money, which «f course
places in jeopardy his right to keep his money. In making this observa-
tion we are appreciative of the principle that the rights aflected need not
necessarily be “ rights ” from a jurisprudential peint of view. The
clecticn of the Collector under . 130, however, does not create a nrew
jeopardy to the petitioner’s right ; the clection scrves only to fix the
extent of the statutory jeopardy to one of two alternative amounts
arbitrarily imposed kx s. 139. The cleetion will have validity o:ly if a
Court holds, in an action instituted ui der s. 145, that therc has been a
contravention of . 130 ; and if a Court does so Leld, we much doubt
whether a person so found to have contravened the seetion can properly
be regarded as hayving eny “right” to suiftr the lesser of the two

aliernative forfeitures.

It is significant that ins. 130, as well as in a few other sections of the

Ordinarce, .the Legislature compels the Collector to make a choice
between what manifestly appear to be two arbitrary alternatives.  The
.seetions give no guidance to the Collector as to the considerations which
might affect his choice between these two alternatives, and they do not
leave it open fer him at tie siage of clection to demand no forfeiture at
all or to demand a sum lower than cither of the two arbitrary sums
gpecified in these sections.  In the absence of any standard preser bed in
the Statute by reference to which the Collector might decide to recover
-a swm which he migit consider appropriate in a particuler case, it is .
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unreasonable to infer that the Legislature had any intention that the
Collector should in making this election act otherwise than in his absolute
discretion. In Pritchard’s case* Parker J., as he then was, observed that
it cannot be too clearly understood that the remedy by way of Certiorari
only lies to bring up to this Court and quash something which is a
determinction or a decision. (The italics are ours.) This description of the

character of the matter which may be quashed can scarcely be said to
apply to an election between two arbitrary alternatives, one or other of

which must necessariiy be chosen under s. 150.

It was submitted for the petitioner that the duty of cleetion imposed
on the Collector must necessarily ecarry with it the duty to have due
regard to the exteirt of the participation of the eficnder in any of the acts
referred to ins. 130, to the question whether his participation was with
guilty Lnowledge of the breach of any rclevant iaw, and also to the
question whether his blameworthiness was such as to render more
appropriate the onre pcaalty or-theother—One-practical-examypic of_a
case which in this submission might deserve special consideration of a
quasi-judicial nature would be that of a clerk employed in the peti-
tioner’s Company who had merely been concerned upon instructions from
his employers in filling up application forms in a mislcading manner. It
was stubmitted, of course on the assumption that a clerk who had acted
in that manner comes within the scope of s. 130, that the penalty of
Rs. 1,000 would be more appropriate and that the Collector, despite the
lack of any indication to this effect in the Section, wculd nevertheless be

under a duty to take all the circumstances into consideration and impose

the lesser penalty. In our opinion the answer to this submission is
twofold ; firstly, that the Legisleture has nowhere indicated the principle

on which the Collector is to be guided in making his election ; secondly,
that the Legislature has not expressly contemplated the process of a
quasi-judicial determination of this matter by the Collcctor. MMoreover
the possibility that the lesser penalty may appear to a Court to be the
more appropriate in a particular case is not in our opinion a consideration
upon which to basec an inference that the Legislaturc intended the
Collector to act quasi-judicially. While it is true that one can contem-
plate cases in which the milder choice may appear moro appropriate, one
can also contemplate cases in which either choice which the Collector
may make would be harsh in the particular circumstances. If for
instance a messenger of the petitioner’s Company who delivered to the
Customs authorities documents effective to promote the exportation of
thesc shipments of desiceated coconut is assumed to fall within the scope
of s. 130, even the lesser penalty of Rs. 1,000 appears to us to be somewhat
fantastic. Inany eventif the election actually made by a Collector under
s. 130, whether of the graver or less grave forfeiture specified in s. 130, is
excessive, the matter does not end there. The Ordinance provides in
s. 163 for mitigation by the Collector of any forfeiture incurred under the
Ordinance and for appeals to the Minister. We have no doubt that it
was the intention of the Legislature that the provisions of s. 163 will be
1°(7953) 1 W. L. R. 1158.



36 JUDGMENT OF THE COURT—Jayawardene v. Siiva

utilized with due regard to particular circumstances and to any mitigating
factors, and to soften the strictness of the arbitrary forfeitures imposed
by various Scctions of the Ordinance. Sections 131 and 142, for instance,
impose automatic forfeitures which might be harsh and unreasonable
~in the circumstances of a particular case. In enacting s. 163, the

Legislature took account of the fact that the penalties which it itself
arbitrarily imposed, or which it compelled a Collector to select, may beo
arbitrary and should as a matter of policy be mitigated in appropriate

circumstances.

‘Some stress was laid during the argument on cases in which it has been
‘held that the need for confirmation or the possibility of alteration or
.abandonment of some determination does not have the effect that there
is no duty to act judicially in reaching the stage of determination. Two
-such cases were those of Carmickael® and Boycott 2 in which the ground
‘for the issue of a Writ was that the certifying officer in those cases made
adjudications which virtually decided facts upon which another authority
could make an order affecting the rights of a subject. This view of
thosc cascs was expressed in the case of RB. ». Manchester Legal Aid

-Committee 3.

“The certifying surgeon in the former case and the Board of
Education certifying medical officer in the latter case were concerned
-solely with the facts of the particular case, facts presented to them
ex parte, and it was not for them to take into consideration any

questions of policy or expediency.”

It suffices to point out that there is no indication in s. 130 of the Customs
‘Ordinance that the Collector nced consider any matters other than matters

«of policy or expediency.

With reference to the second matter specified in the dictum in
Durayappal’s case, Their Lordships dirccted attention to the statutory
grounds upon which the Minister was empowered to dissolve a Municipal
Council. With reference to two of these specified grounds, it appeared
manifest to them that a Council must be entitled as a matter of the most
clementary justice to be heard before the Minister decided to dissolve a
Council on such grounds. That being so, and looking at the Section as a
whole, it was not possible to single out for different treatment the third
ground of dissolution, which was incompetence on the part of a Council.
Their Lordships thought that if the sole ground for dissolution had been
only the vague ground of incompetence, there might be some force in
the argument that the principle aud: alteram partem is not applicable.
In the instant case, the Legislature has not specified even a vague ground
upon which the election of the Collector is to be based. Thus the
circumstances or occasions on which the Collector intervenes do not
appear to bo such as require that a party be heard before an election
unfavourable to him is made.

1 (1928) 1 K. B. 29. 1(1939) 2 4. E. R. 626.
2 (1952) 1 A. E. R. 450 at 490.



JUDGMENT OF THE COURT—Jayawardene v. Silva 37

Our consideration, in the context of s. 130, of the matters mentioned
in the dictum in Durayappah’s case thus leads us to these conclusions :
at the highest the Collector’s election may, in a provisional manner and
to a limited extent, affect a ‘‘right’ of the pectitioner ; but the
circumstances in which the election is made are not such as to require the
Collector to hear the other side ; and no sanction in the proper sense
can either be imposed by the Collector upon a person liable to a forfeiture
or can else attach under the Ordinance to render the election effective.
We hold therefore that the principle audi alteram partem does not
apply in the case of the making of the election authorised or requu'ed

by s. 130.

Mr. Gratiaen cited a decision of the Supreme Court of India in East
India Commercial Co. Ltd. v. Collector of Customs 1, in which it was held
that certain proceedings taken under the Indian Sea Customs Act are
quasi-judicial, and that a Writ of Prohibition will lie in respect of them.
It is not necessary to discuss the -circumstances of_this. particular case
because there is a decisive distinction between the structure of the Indian
Act and that of our own. Section 167 of the Indian Act, which was
construed in the case mentioned, uses the language that goods “‘ skall be
liable to confiscation”, and that a person “skall be liable to a penalty”
Section 188 provides that ‘‘ where goods are under any other provision so
liable to confiscation, or a person so liable to a penalty, an appropriate
. Customs officer may adjudge the confiscation or penalty ’’, and Section 188
- provides for an appeal from such an adjudication. Further there is
provision for remission of such penalties or confiscations and for the review
by the Central Government of any decision or order passed under the Act.
What is most important is s. 193 which provides that an adjudged
‘penalty may be levied by the sale of goods of the offender, and that where
it cannot be realised by such a levy, a Magistrate will, upon notification
to him of the penalty, proceed to enforce payment thereof in like manner

as if it were a fine imposed by the Magistrate.

It will be seen therefore that when a penalty is adjudged by a Customs
Offlcer under s. 182 of the Indian Act, and it is not set aside or varied ina
subsequent proceeding, a Customs Officer has power to recover the
penalty and a Magistrate acting as a Court of execution has a duty to
levy that penalty. This is a procedure significantly different from that
contemplated in our Ordinance : unless a competent Court determines
that a forfeiture was indeed incurred under our s. 130, the Collector’s
election is ineffective. The adjudication of an Indian Customs Officer
has effect in its own virtue and constitutes a determination as against
an alleged offender that he is in fact an offender ; whereas in our Ordinance
such an adjudication is committed solely to a Court, which will manifestly
act judicially and independently of any opinion of the Collector upon
which his election of a penalty may have been based.

t (1962) A. I. R. 8. C. 1893.
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Relying upon the provisions in ss. 7, 8 and 9 of the Customs Ordinance
as to the power of Customs Officers to administer oaths, to hold inquiries,
to examine witnesses on oath, and to call for and inspect documents, and
as to the punishment of persons giving false evidence at such inquiries,
it was argued for the petitioner that an inference properly arises from
these provisions that an election under s. 130 must be made in a quasi-
judicial manner. Having regard however to the wide scope of various
provisions of the Customs Ordinance, there appear to be many purposes
in connection with which inquiries by Customs Ofticers may be necessary,
such for instance as the purpose of determining the appropriate scalo of
duties applicable to goods, imported or exported ; and it was not argued
that in regard to inquiries held for such purposes a duty arises for Customs
Oflicers to act judicially. There arc many Statutes which require that
returns, statements and declarations furnished to a statutory authority
must be made or verified under oath, but this circumstance by itself
docs not justify an inference that in the consideration of such returns,
statements or declarations for the purpose of reaching some decision
thereon, the statutory authority has a duty to act judicially.

In connection with the argument just considered, Counsel referred to
tho fact that in tho instant case the Collector, by giving the notico of 17th
September 1968, appears himself to have conceded that it was his duty to
act judicially. Tho procedure which the Collector purported to follow
was apparently tho consequence of two decisions of this Court to which

wo will now refor.

In Zenneloon v. Principal Coliector of Customs !, the version of tho
facts presented by tho Customs was that the petitioner in tho case had
been concernad in unshipping of two bars of gold unlawfully imported,
or had knowingly concealed them. On this ground tho petitioner was
called upon to pay a penalty of Rs. 10,000 under s. 127 of the Customs
Ocdinaneo, which is now s. 129, This section provides just as does 8. 130
for the automatic forfciture of cither teeble tho value of the goods, or the
penalty of Rs. 1,000, at the cleetion of the Collector. WWeerasooriya J.
referred to the Collector’s order as being one *‘ calling upon the petitioner
to pay a penalty of Rs. 10,000 . Relying principally upon dicta in tho
case of R. u. Manchester Legal Aid Committee, tho lcarned Judge held that
the Colloctor was under a duty to act judicially. Having rogard to a
concession by the Crown that no opportunity was given to the petitioner
to moot the caso against him, a Writ of Certiorari was issued to ‘quash’
the Collector's order.  This judgment was followed in the case of Omer ¢.
Caspersz 2, without any fresh consideration of tho question whether
-Certiorari would lic.  There was in this latter judgment criticism of the
Customs Officers who had dealt with the matter’ under review to the
elfect that, beeause of the carlier decision in Tennckoon’s case, they
should have known that it was their duly to condnet a proper inquiry

before imposing a forfisiture. It appears that this criticism has led to

tho form of procedure (notico and inquiry) which tho Collcctor adopted

1 (195961 N. L. R. 232, T (195363 N. L. 2. 1941
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in the instant caso. Despite our opinion that tho Collector has no duty
~to act judicially in clecting between the two alternative forfeitures, wo
would c¢neourage rather than discountenanco the procodure of a notice

and inquiry.
In considering the character of the forfeiture which is incurred under
s. 130 and the nature of tho function performed by tho Collector under
this section, it is useful to compare the characier of other forfeiturces for
which tho Ordinance provides. Section 44 which was considered in the
caso of Palasamy Nadar v. Lankirce ! provides that goods oxported
contrary to tho restricticns in Schedulo B ““ shall be forfeited and shall bo
destroycd or disposcd of as tho Principal Collector of Customs may
dircct.” Section 43 has identical provision for tho case of goods imported
contrary to certain prohibitions or restrictions. Sections 47, 50, 65 and
75, for examplo, also provido for tho forfuituro of goods in certain events.
. As was held in the case just mentioned, the forfeiture is ““ automatic ” in
—all-these-cascs, and the charaeter-of the forfeiture was thus explained in_

that caso (idem at p. 523) :—
““ A forfeiturc of goods by operation of law would, of course, bo of

purely academic interest until the owner is in fact doprived of his
Section 123 (now s. 125) of

property by some official intervention.
It empowors

tho Ordinance provides the machinery for this purposo.
any officer of the Customs to seize any goods which are *‘ declared to be
forfeited > by the Ordinance. When that is done, the goods ** shall be
deemed and taken to be condemned *’ and may be dealt with in the
manner dirccted by law un’ess the person from whom they have boen
seized or their owner ‘shall, within one month from the date of

seizure...... give notice in writing to the Collector...... that he
and shall further

intends to enter a claim to tho......
give security to prosccute such claim before the Court having juris-

(Section 146, now s. 154.) If notice

diction to cntertain the same.’
the

is given and security tendered within the preseribed time,
Collector is required to deliver up tho goods to the claimant. who is
givon a Turther thirty days within which to prosecute his claim
in tho appropriate Court. Unless notico and sccurity are so given,
and the action filed within the prescribed poriod, the owner no longer
retains a right to claim property in the goods and is also precluded
from challenging the validity of tho scizure and alleged forfeiture
in judicial proccedings. In that event he may only hopo for but he
may not domand as of right from tho appropriato authority a morciful
mitigation of tho full rigours of the forfeiture. (Scctions 155, 156

and 157—now Sections 163, 164 and 165.) ”’

We agreo entirely with this explanation. It follows that when goods
are declared by the Ordinance to be forfeited, and are scized as provided
in 8. 125, the property in tho goods will bo lost to their owner unless the
validity of the seizure is challenged by an actxon mstxtuted m a

competent Court within a strictly limited poriod.
1(1949) 51 N. L. R. 520.
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Counsel did not attempt to argue beforo us that seizures under s. 123
need beo preceded by any quasi-judicial proceedings ; and the explanation
which we have just cited confirms our own opinion that no such
proceeding need be held, for instance, when Customs Officers seize goods
bacause of an opinion that they are forfeit under s. 43 or s. 44 or any
other of tho Sections wo have mentioned. In other words, such a seizure
is purcly an exccutive act, which will render effective in practice the
statutory forfeiture of goods, unless of course an action is brought by
their owner as provided in s. 154.

It readily appears that the restrictions contemplated in ss. 44 and 130
are identical or substantially similar. The breach of such an export
restriction entails (if the goods are within roach) a physicial forfeiture of
tho goods under s. 44, and cntails also a monetary forfeiture under s. 130
against persons concerned in the exportation. Thero is a corresponding
relationship between ss. 43 and 129 in thoe caso of imports. The physical
seizure of goods under s. 125, which conclusively deprives their owner
of his property unless he is vigilant to prosecute his claim to them by
action in the Court, creatos a real and present peril. Far slighter is the
peril, if any, created by the mere election and demand of tho monctary
forfeiture incurred under s. 130, which may or may not be sued for by
. the Attorney-General and will be rocoverable only if a Court determines

" that it was indeed incurred. If then a quasi-judicial proceeding neced not
precede so grave an action as a secizure of goods, far less is thore tho
need of such a proceeding before an clection is made under s. 130.

In the case of Omer v. Caspersz, customs officors had taken threo
different actions, because of an opinion that certain goods had been
imported contrary to restrictions :—

(1) The goods were seized in March 1962 and the importer was later
informed that the goods were forfeited. This action was referable
to s. 43 read with Section 123.

(2) In Octobor 1962 the Principal Collector informed the importor
" that an additional forfeiture of Rs. 149,850 (treblo the valuo
of the goods) had been “imposed ”” on him under s. 129, and

he was called upon to pay this sum.

(3) In November 1962 the Principal Collector informed the importer
that under s. 144 steps woro to bo taken to stop all his imports
or exports until thoe additional forfeiture was paid.

“The application made by the importer to this Court was for a Writ of
Mandamus to compel tho Collector to pass entries for subsequent imports
by the importer, and this Writ was issued by the Court.

Tho Crown at the present hearing has not questioned the correctness
of tho issue of tho Writ of Mandamus in that case, although Crown
Counsel has argued that the Writ chould have been issued on a ground
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different from that set out in tho judgment. He conceded that s. 144
applies only if and after a forfeiture is adjudged due by a Court in an

action under S. 145.

In addition however, the loarned Judge in that case either did, or
thought that he could, issue a \Vrit of Certiorari to quash the order
of November 1962 in so far as it related to the additional forfeiture
roferred to at (2) above ; and the ground for the issue of tho Writ or
tho opinion that it could issue, was that the Collecter had a duty to

act quasi-judicially boforo *‘ imposing a forfciture .

The circumstances of that caso reveal tho inconsistoncy which can
arise from the opinion which tho learned Judge in that case obviously

held.

The seizure and forfeiture of tho goods alleged to havo been unlawfully
imported in March 1962 was referable to s. 43, under which unlawfully
imported ‘goods are automatically forfeited. In fact the importer had
sctually resorted to the remedy against a seizure afforded by s. 154,
for he had instituted an action in the District Court to challenge the
validity of tho seizuro. The Crown had in tho same action made a claim

in roconvention for the forfeiture of Rs. 149,850.

As we have already pointed out above, the physical forfeiture and
the monetary forfeiture both automatically applied on the assumption
that the importation in March 1962 had been unlawful. In the action’
filed by the importer, the District Judge would have had to decide
whether in fact the importation was unlawful ; and if he so decided,
then the consequences would be that both the physical forfeiture and
the monetary forfoiture were legally cffective ; but the quashing by this
Court of the monotary forfeiture had the effect of nullifying the physical
forfeiture, and of thus preventing tho District Court from upholding the
counter claim by the Crown which in law should have been porfectly

valid.

It seems to us that the circuinstances of tho case of Omer v. Caspersz
illustrate the error of admitting a distinction between s. 43 and s. 129,
based on an opinion that a quasi-judicial proceeding is required in the
lattor case although cuch a proceeding is not required in the former.

The presont Bench is not bound by the two docisions, each of a singlo
Judge, to which we have just referred. The docision in T'ennekoon’s case
appears to have been reached without consideration of the Legislative
Scheme in the Customs Ordinance providing for the incidence and
recovery of forfeitures, and without the advantage of applying, to the
circumstances and effect of the Collector’s election, tests of the nature
which were subsequently laid down by the Privy Council in Durayappah’s
case. In view of the conclusion which we now reach, the decision in
Tennekoon’s case must be overruled; so also the ‘decision in Omer v.
Caspersz, in so far as it is inconsistent with the present judgment.
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For tho reasons now stated wo uphold the objection to the issuo of
the Writ which was taken by the youthful Counsel who led for the Crown,
and wo oxpress our appreciation of the assistance which we havo derived
from his ablo and lucid arguments. We hold that tho Writ of Certiorari
docs not lic to quash an clection made by the Collector under s. 130 of
the Ordinance, and we must accordingly dismiss this appiication.

At the conclusion of the arguments pertaining to tho question which
we have just decided, Mr. Gratiacn, referring to certain observations made
by tho Privy Council in the case of Kariapper'v. Wijesinghe ', invited
us to express our views on the merits of the petitioncer’s application,
cven if wo were to decide that the Writ would not lic in this case.
Counsel appearing for the petitioners in tho other applications endorsed
this invitatio.r. Lcarnced Crown Counsel did the samo; but wo must
note that at a later stage of tho hearing he did express the fear that tho
position of the Crown might be prejudiced if, whilo dismissing this
application on the ground upon which we have now decided to do so, we
were to express obifer any opinion on tho merits of the petitioner’s case.
His fear was that if the proceedings in tho present applications are not
at this stage taken before the Privy Council by way of an appeal against
- our judgment, a District Judge may in any further action taken by the
_Attorney-General under s. 145 of tho Ordinance, quite naturally be
influenced by any opinion we express adverse to tho Crown’s case. Iven
a Benceh of this Court hearing an appeal in such an action may, Crown

Counsel thought, at the least be embarrassed by opinions expressed by

the present Bench. We shall bear in mind the considerations which

Crown Counsel has urged, especially as opinions which we may now
express may also place at a disadvantago the potitioners in these four
applications. . At the same timo we must record Mr. Gratiacn’s statement
from the Bar that the legal advisers of the petitioners in theso applications
would be anxious to recommend that an appeal bo taken from a decision
of this Bench holding that Certiorari dees not lic in this case.. Wo
invited Counsel who led for the petitioner in Application No. 535 of 1968
to mako such statements from the Bar as ho might wish in relation to
this matter, aiid wo understood that his silenco meant acquiescenco in the

statement made by Mr. Gratiaen.

On the assumption that the Writ will lie in an appropriate case to
quash the election of the Collector of Customs under s. 130 of the
Ocdinance, Mr. Gratiaen argued that even if the petitionor had been
“ concerned in' the exportation” of shipments of desiceated coconut to
New York, instead of to Halifax, such exportation was not within the
restrictions contemplated in s. 130 read with Schedule B to the Customs
Ordinance, and that accordingly there did not exist the jurisdictional
facts upon which the Collector could lawfully eleet the forfeiture of treblo

the valuo of the consignments. This argument calls for consideration

of the history of the control of the export of desiccated coconut, which
would in Mr. Gratiacn’s submission establish that there have been only
incflectivo attempts to regulate and control such exports.

' Y (1967) 70 N. L. R. 49,
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It is porfectly correct that until 4th June, 1962 Parliament had not
directly imposcd any control of such oxportation. In April 1961 a set
of rcgulations, which wo will refer to as the ** 1961 Regulations *’, wore
publishcd in tho Gazette after approval by the Senate and tho House of
Representatives. Theso regulations purportcd to bo made undor the
powers conferred by s. 30 of tho Coconut Products Ordinance (Cap. 160).
Tho scheme of control embodied in these regulations can be briefly

summariscd thus :

(a) persons engaged inthemanufacture or export of desiccated coconut
wero required to register themselves with the Manager of the
Ceylon Coconut Board as ‘‘ manufacturers’ or * shippors ”,

as the case may bo ;

(b) the right to registration was mado dependent upon tho availability
to an applicant of a factory at which the process of manufacture -
is in accordance with cecrtain specificd requirements, where
registration as a manufacturcr is sought, or {he availability of
a place of business suitable for tho storage and shipment of

dosiccated coconut, in the casc of a person socking registration

as a shipper ;

{¢) a registered shipper would be entitled freo of chargo to an export
permit, but such a shipper was prohibited from exporting any
desiccated coconut not manufactured by a registered

manufacturer ;

(d) certain standards of quality as to the manufacture of desiccated
coconut were prescribed and comprehensive requircments
were enforced as to the factories and processing by
which desiccated coconut may be manufactured.

Counsel for the Crown did not argue that tho 1961 Regulations were
¢nlra vires the powers conferred by 8. 30 of tho Coconut Products Ordinance.
Although dosiccated coconut is a *‘ coconut product * as dofined in s. 31,
it is fairly clear that s. 30 did not onable tho Minister to make Regulations
for tho control of the export of desiccated coconut. In tho case of copra
and coconut oil, which also are ‘‘coconut products”, ss. 18 and 20
respectively did cnable the Exccutive to introduce a schemo of control
for cexportation whether by licence or by permit; but there was no
corresponding provision for tho case of desiccated coconut. This apparont
.deficiency in the Ordinance was provided for in tho Amcending Act,
No. 20 of 1962, which inserted in tho principal Ordinance tho following

now section ;:—

““20 A. On and after such dato as may bo fixed in that bchalf
by tho Minister by notification published in the Guzelte, no person
shall export any desiccated coconut from Ceylon except undor the
"authority of a desiccated coconut general oxport licence or desiccated
.coconut spocial export licence issued by the Board. *’
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At the same time a new scction 20B was also so inserted which
authorised Regulations to be madec for—

“ (a) the regulation, inspection, supervision, and control of the manu-
facture, packing, transport, storing and export of desiccated

coconub ;
(b) prescribing standards of quality to which all desiccated coconut
manufactured shall confirm ;

(¢) ensuring that desiceated coconut exported from Ceylon is free
from impurities or foreign matter, and is of good quality ;

(e) the issue, renewal, suspension and cancellation of desiccated
coconut general export licences and desiccated coconut
special export licences, and the terms and conditions subject
to which such general or special licences shall be issued, and
the manner of disposal of desiccated coconut in respect of

which such licences are refused. ”’

1a addition, power was taken for regulations to be made in regard to
numerous matters affecting the manufacture of desiccated coconut, and
the registration of manufactures and shippers. Sub-section (2) of the
new section 20B further provided as follows : —

““ (2) Section 20B, inscrted in the principal enactment by sub-section
(1) of this section, shall be deemed to have come into force on the date
of commencement of the principal cnactment and accordingly, the
Desiccated Coconut (Manufacture and Ixport) Regulations, 1961,
published in Gazette No. 12,400 of May 5, 1961, shall be deemed to
have been duly made under the said scction 20B, and to have been
valid and effectual for all the purposes for which they were made. ”’

As matters have turned out, it appears that Parliament’s intention to
control the export of desiccated coconut by means of a licensing system,
has to this day not been directly implemented. The simple mode of
implementation contemplated in the new section 20A was that the
Minister should fix a date as envisaged in that scction, having previously
obtained the approval of Parliament for regulations made under the
new s. 20B, embodying details of the procedure for the issue, renewal,
suspension and cancellation of licences to exporters of desiccated
coconut. Instead of taking the obvious course of rendering the new
scction 20A effective by fixinga date, the Ministerin April 1963 was content:
only to obtain the approval of Parliament for a set of Regulations which
amended the 1961 Regulations. The principal amendment for present
purposes was the introduction of a new Regulation 7, which includes the

following provisions : —
“17. (1) No desiccated coconut shall be exported from the Island

except on a general export licence issued in that behalf by the Manager
on a payment of a fee at the rate of 15 cents per hundredweight or

part thercof.
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(2) Everyapplication for a Desiccated Coconut General Export Licence

_ shall be substantially in such Form as may be approved for the purpose

by the Board, and shall be accompanied by a declaration that the:
statements contained therein are true and accurate.

(3) If the Manager is satisfied that the particulars given 'in the
application are correct and if the bacteriological reports relating to
the production of the mill on or about the date or dates of manufacture
have consistently been satisfactory up to the date of application in
that they do not indicate contamination with pathogenic organisms
or other organisms to a harmful extent, the Manager shall issue a.
Desiccated Coconut General Export Licence to the applicant.”

It is unhelpful to speculate about the reason why the Minister did not
in 1963 think fit to fix a date as envisaged in new section 20A ; but his
failure so to do has given rise to doubts and difficulties which might well
have -been- avoided. The petitioner relies on _that failure for the
submission that there is not in force any lawful provision which restricts
the exportation of desiccated coconut. The submission in brief has
been that the only lawful provision which can require an export licence
as a condition precedent to the export of desiccated coconutis section 20A.
but that this requirement in s. 20A is not effective in the absence
of the notification referred to therein. The new regulation 7 purports
to impose such a requirement, but it is submitted that the regulation is

ultra vires.

The answer of Crown Counsel has been that the power given by
paragraph (a) of s. 20B, to make regulations for the regulation, supervision
and control ........ of the export of desiccated coconut, when read with
5.17(1) (d) of the Interpretation Ordinance, includes the power to provide
for an export licensing system. What is involved in the answer
of Crown Counsel is that paragraph (a) of s. 20B conferred on the Minister,
independently of s. 20A and as an alternative to enforcing its provisions,
power to make regulations for an export licensing system.

We agree of courso that had paragraph (az) of s. 20B been the only
provision of the Ordinance relevant to this question, the general provision:
in s. 17 of the Interpretation Ordinance would havo the effect of conferring:
the independont and general power contended for by Crown Counsel..
But s. 17 of the Interpretation Ordinance applios in tho case of an enact-.
ment unless the contrary intention appears ; and we must therefore consider-
whether a contrary intention does appear. Tho Legislature undoubtedly-
intended that from a date to be fixed by the Minister, the requirement of
oxport licences which Parliament had in prospect would bocome operative..
The powers to make regulations which will make that requirement
workable and effective and which will be ancillary to that requirement:
were expressly conferred by Parliament in paragraph (), (¢) and (e}
of 8. 20B ; and the descriptions ‘‘ general oexport licence ”’ and *‘ speciak
export licence >’ which are used in s. 20A recur in paragraph (e) of s. 20B.
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Morcover, tho Legislature specified the Board as tho authority compotont
to grant the licences, and we aro unable to agreo that tho apparent gencral
power which paragraph (a) of s. 20B confers would enable tho Minister
to commit tho function of granting licences to some other authority chosen
by the Ministor. o note also that, if Crown Counsel’s argument be
correct, s. 20A and paragraph (e) of s. 201 bocome mere surplusage if the
Ministor elcets to excrciso his alleged alternative powers.  Our conclusion
is therefore that Parliament did not intend to confer such alternative
“powers. (An explanation for the subject of ““ oxport ” ‘being mentioned
in paragraph (&) of s. 20B can bo found in sub-scction (2) of s. 20B.
That sub-scction validated the 1961 Regulations, which dnter alia did
control export ; and since * cover ”’ was being given to those Regulations
under tho powers in s. 20B (2), it was perhaps thounght expedient that
those powers should (in paragraph (a) ) include the regulation. ... of

oxport.)

Ths conclusion wo have stated abovo is not however decisive in favour
of the petitioner.  \We have to take noto of tho fact that tho Regulations
which iho Minister did mako in 1963, and which introduced the new
Reogulation 7, had the approval of both Houses of Parliament. In so
far therefore as the Amoending Regulations purport to require a General
Export Licence as a condition for tho oxportation of dosiceated coconut,
wo cannot shut our eyes to tho fact of Parliament’s approval of this
Regulations and wo are compclled to the conclusion that Parliament
did thus approvo what was in substance a proposal of tho Minister to
bring into offect tho intention of Parliament evidenced in s. 20A that
dosiccated coconut may only bo exported undor the authority of a licence.
We hold in other words that Parliamont’s approval of the Regulations
relioved the Minister of tho duty to fix a date under s. 204, and that the
coming into forco of tho Regulations as so approved was tantamount to

the requisite fixation of the date by tho Minister.

Tho doubt to which wo have so far dealt is not however tho only doubt -
which has arisen because of tho Minister’s failuro to act in the manner
. procisely contemplated by Parliament. 1¥e have thus far held that tho

approval and publication of thoe Amending Regulations of 1963 was
tantamount to tho fixation of the dato from which s. 20A was effectivo.
But s. 20\ contomplated Exnort Licences to be issued by the Coxlon
Coconut Board, whereas Regulation 7 of tho Amending Regulations
provides for licenees to be issued by the Manager of tho Board. Here
again, wo aro quite unable to undorstand why the Minister and tho
Draftsman of the Regulations apparently failed to read s. 20\ and to
framo the Regulations so as to accord with that section. Nevertheless
we think that the d~fect in Regulation 7, that it committed to the Manager,

and not to the Board, the function of issuing export licences is not so

fundamental as to rendor tho Regulation wltre wires. The Manager is a

subordinate officer appointed by tho Coconut Board, and no doubt
acts under the Board’s supcervision. DMloreover, undor paragraph (8)
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of Regulation 7 tho refusal by tho Manager to grant an export licenco is
subject to an appeal to tho Board, which may then allow tho licenco.
Tho Rcgulation thus complics in substanco with the intention of s. 20A

that Jicencees bo issued by the Board.

Wo pass now to material relevant for tho consideration of Mr..Gratiacn'’s
scconnd submission upon the question whether the exportaiion in this
caso was contrary to a valid legal restriction contenplated in schedule
B to the Customs Ordinance. Regulation 7 (2) of the 1961 Regulations
as amended in 1963 provides that an application for an oxport licenco
shall bo in a formn approved by tho Board, and it has been assumed on
all sides that the form upon which the petitioner meado this application
for a licence was ono so approved by tho Board. 'This form required
the petitioner’s Company to specify the port of discharge and the final
destination of the consignments in respect of which the Company sought
export liccnees and tho company specified respectively ‘¢ Halifex ™ and

“ Canada . -Su*nlmly, the-form of the licencos. issucd to ihe Company-

spocificd ““ Halifax ™ as tho port of discharge.

From certain averments in an affidavit of tho 1st respondont and from
the contents of copics of certain notices which have been produced, it
would appear that the Coconut Board had decided and notified to sh:ppers
that shipments of desiceated coconut fo the United States would be autho-
rised by liconco only if officers of the Board had iirst e¢xcreised certain
special precautions in tho matter of tho supervision of the manufacture
and tho inspection and testing of desiccated coconut intonded for oxport
to tho United States. In order that these special precautions may- be
taken, it was important that tho Manager should have notico in advance
of a shipper’s ntention to export desiccated coconut to the United States.
Two Circulars to Shippers, dated 26th November, 1963, and 21st July,
1966, accordingly roquested shippers to notify the Board immediatcely
upon their entering into contracts with American buyers, and to furnish
particulars of the mill from which desiccated coconut would bo purchased
for shipment under such contracts. In tho instant case, the Company
did not furnish any such notification or particulars to tho Board although
the petltlonor doos not deny that his Company had received the two
notices to which we have referred. The position for the Crown, has boen
that tho potitioncer was aware that the exportation of theso threo consign-
ments to Now York would not have been authorised by export licence
if the Company’s applications of March 1968 had spocified the United
- States, and not Canada, as ihe final destination of tho sh’pmonts.

One point in Mr. Gratiaen’s second submission is that.the licences.
issued to the Company, while specifying Halifax as the port of destination,
did not in terms state, cither that they authorised exportation only to
that port or that the shipments must not be exported to any port in the
United States. We should add that there is nothing in the Regulations
which might indicate to a shipper that the specification of a destination,
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whether in a shipper’s application or in the Manager’s licence, is restrictive
in the sense that exportation to any other destination would constitute
a breach of a fundamental condition of the licence. e were referred
in this connection to paragraph (o) of s. 30 (2) of the Ordinance which
gave power to maintain statistics relating to the coconut industry ;
the ¢ pecification of the destination of shipments, it was contended, may
have been required merely for statistical purposes, and not for the purpose
of controlling the destination of exports. It was further urged that the
specification of a destination in an export licence is no more restrictive
than is the specification of the name of the vessel in which a shipment’
is to be made ; learned Crown Counsel did not argue that the specification

.of the vessel was intended to be restrictive.

“We understand that the Board’s decision to exercise special precautions
:and control in relation to the export of desiccated coconut to the United
States was one of much importance for the maintenance of the reputation
-in that country of Ceylon’s product and for the promotion of our exports
“to that country. It is surprising therefore that neither the Regulations
:nor the Forms employed were altered in order to give clear effect to that
-decision, and to avoid the possibility of objections that export to the
United States was not in contravention of the Board’s licences. Never-
theless, but with some hesitation, we think that in all the circumstances
these objections must be overruled. The Company was aware of the
contents of the Board’s circulars and of the intention to prevent exports
to the United States of desiccated coconut, in respect of which the special
precautions therein mentioned had not been taken. The Company was
thus aware that, had the United States been specified in its applications
as the final destination, the licences either would not have been granted
or else would have been granted only after a special investigation as to

the source and quality of the proposed shipments. In thesc circumstances,
when the Company specified Canada as the final destination, it represented
to the Board that the shipments were not destined for the United States ;
and the Company was further aware that the Board’s licence was not
intended to authorise exportation to a destination in the United States.
The Company cannot rely on the lack of clarity in the four licences in
order to disclaim knowledge of the fact that the licences did not authorise
exportation to the United States. We hold therefore that the exportation
to that country was in contravention of the terms of the licerice. We
should add that we were not invited to consider whether or not the
petitioner himself had knowledge of the matters of which we hold the

Company to have been aware.

For the reasons we have stated, we must now assume that the licences
issued in this case did purport to restrict or prohibit exportation of the
three consignments to the United Statés. This means in effect that we
have to read the entry in the licences of the destination as being ** Halifax,
and not any destination in the United States . The further question
which now arises is whether the Manager had power in law to make such
an entry, or in any other manner to prevent the exportation of these
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shipments to the United States. The question, framed somewhat
differently, is: if the Company had in its thrce applications specified
the United States as the final destination, did the Manager have power
to refuse the licences solely on the ground that there had not been
compliance with the requirements set out in the Board'’s circulars ? -

Upeon this question, it was submitted for the Crown that Parliament’s
intention in enacting provisions for a scheme of licensing must be
construed in the light of present-day economic conditions and of the
noed to rcgulato trading with any country in particular products by
reforence to the special requirements of the country of importation. For
example, it was suggested, the authorisation of exports from Ceylon to
particular countries only mfiy bo desirable in order to redress an adverse
balance of our trade with those countries, or because the exports might
fetch higher prices in those countries than in others ; again, as is tho case

"with rubbor produced in Cecylon much of which is the subject of a
 “barter ” a greoment, it may be desirable te *‘ channel’-Ceylon-exports
to those countries which supply some of our essential requirements. As
to the particular restriction in the present case, we have no doubt that
the Coconut Board decided to take special precautions before authorising
exports of desiccated coconut to the United States, for tho very good
reason that the Health authorities of that country insist on high

standards of quality and purity.

Crown Counsel argued that the provisions of S. 20A and of S. 20B (in
particular paragraphs (a) and (e) ) are wide enough to authorise the
Board or its Manager to impose what was described as a system of
*“ dostination control ”’. He submitted that the word “ export ** carries
with it tho connotation of *‘ sending -out to another country ’’; this
submission is undoubtedly correct, being borne out by the fact that some
sections of the Customs Ordinance distinguish between * exporting >’ and
“ taking out ”’ of goods. Relying on the considerations mentioned in the
preceding paragraph of this judgment, Crown Counsel further submitted
that s. 20A of the Ordinance, andfor paragraph (a) of s. 20B,
contemplate that it is not only exportation from Ceylon generally, but
also exportation to any particular country, which may be regulated by a

licensing scheme.

It was urged that the purpose of the Board, in dociding that special
precautions must be taken in the case of desiccated coconut intended for
shipment to the United States, was not to impose a higher standard of
quality or purity in such a case, but only to make investigations and
inspections which should eliminate as completely as possible the risk that
such shipments do not attain the prescribed standards. In this view if
the special precautions thus taken reveal deficiencies in standard or
quality, then the Board would refuse a’ licence for exportation, not only -
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to tho United States, but to any country whatsocver. But this viow of
the matter is not readily reconcilablo with a relevant paragraph in the

Board’s Circular of 21st July 1966 :—

“Tho Board’s inspectors will then pay special attention to tho
manufacture of the material destined for America, and will carry out
bag by bag sampling. If tho material is likely to satisfy Amecrican
reguirements, licences for shipmont to America will beissued.  Licencos
will not be granted in respect of material that does not rcach the

required standard.”

Tho only explicit provisions in tho regulations which refer to tho issuo

of export licences are found in regulation 7. Paragraph (3) of that

regulation refers to certain “ bacteriological reports ielating {o the
production of the mill ”. Flaving regard to the form provided by tho
Eoerd for the making of applications for oxport licences, this referenco is
to the mill at which is manufactured tho desiccated coeconut which an
applicant intends to export. If the reports relating to iliv production at
that mill havo consistently been satisfactory, paragraph (3) requires that
tho Manager “shall issue” tho cxport licence. This paragraph by
implication emposwers the Manager io refuse a licenco if tho rclevant
bacteriological reports are not satisfactory. -Thercafier paragraph (9) .
also crapowers the dlanager to refusce a licence if tho packages intended
“for export do not bear labels issued by him. It is not the position of the

rown that the company’s applications could have been refused on
cither of these grouwmds, or that the Manager was deceived into issuing the
licences to the Company despile the existenco of one or other of those

grounds for refusal.

Regulation 11 preseribaes standards ol quality for the manufacture of
desiceated coronut. aud reguintions 14, 17 and 19 contain elaborato
provisions regarding the packing ol dasiceated coconut for export, tho
conditions with which a shipper’s store and packing room nust conform,
and the inspection of such siore and packing rooms by the Board’s
officers.  Despite the absence of any iink between Regulation 7 and
those other regulaiions, it may havo beim open to tho Crown to argue that
theso other regihifions qualify the apparently peremptory provision in
regulation 7 (3), whiclh entitles ane applicant fo an export licence if tho
Labin that regudation is satisfied. But such an argument

condition speeify
was not presented by the Crovavin this case, beeauso there is no averment

that there was any breach of any of tlese regulations.

Our consideration of tho relevant rigulations shows that there is no
provizion in the regudations. which requires a shipper to give notice to
the Boaid at the stage when he enters into a contract with any foreign
buyer or with a buyver in any particular foreign country, or which
en:powers the Z\l}mngcr to rofuse a licence for export to any particular
country on the ground that spocial precautions could not bo taken to
supervise the manufacture of tho product intended to he oxported. :
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It thus appears that the Manager’s alloged power ‘to control the
destination of a shipment of desiccated coconut oxists, if at all, only by
implication ; namely that any statutory roquireruent of a licence to
oxport goods implies that the authority issuing tho licenco has powor to
imposc a rostriction as to tho countries to which they may bo exported.

In considering whother such a power may be implied, wo have to bear in
mind the following obsorvat:ons of Lord Halsbury L.C. m Rosst v.

Edinburgh Corpora!zon 1:

“I¥hat is sought to bo done, whether by by-laws, or indirectly by
the language of tho licenco that is issued, is something that can only be
dono by tho Legislature. It is a restraint of a commnion right which all
His Majesty’s subjects have—tho right to open their shops and to sell
what they pleaso subject to legislativo restriction—and, if there is no
legislativo rostriction which is appropriate to tho particular thing in
dispute, it scems to mo it would bo a very scrious inroad upon the
liberty of tho subject if it could be supposed that a mero single

Testriction which the Logislature-has- impesed: could: be-enlarged. and -

applied to things and circumstances other than that which tho
Legislature has contemplated.

Wo have unfortunately not been ablo to recach unanimity upon the
question whether or not the Manager does have thoe implied or inherent
power which learned Crown Counscl claimed that he has. That being so,
we do not consider it appropriate, in tho circumstances of this case, to

express by way of an obiter the opinion of the majority of us on this

question.  We shall only sct out therofore the substance of the opposing

arguments.

Tho position of the Crown was that it is implicit in any systom of

licensing of exports that goods are not to bo sent out of the country to
any other country except upon the authority of a licence authorising the
sending of the goods to that other country. Tho fact that export
licencos are and may be issued which are silent as to destination, in this
viow roally creates no difficulty. A licence may cxpressly or impliedly
grant wido authority to export to any part of the world, and where a
licenco is silont as to destination, it implicd y gives authority to do so. In
the ordinary case, a licence would give authority for tho export to a
particular country or place. In such a case, the authority to export to
that particular country or placo is the pith and substance of the liccnce

and s not a condition or restriction attached to it.

If the Coconut Board had reason to think that it was in the interests of
the industry that more stringent steps than were ordinarily taken should
be taken to ensure that desiccated coconut to bo oxported to American
ports was free of contamination and conformed to tho standards laid
down by tho regulations, there was no reason why it should not issue
export licences after such export only after such steps wero taken. The

1 71905 A. Q. 21 at page 26. .
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regulations provide for sampling, for inspection of the factory and the
shipper’s place of work whero the packing is done. It was submitted
that one of tho purposes which was served by tho special precautions
taken by tho Board was to ensuro that shipments to American ports do
not fail to dttain to the prescribed standards of quality and purity, and

- that this was a legitimate purpose.

Crown Counsel further urged that, even if the Board had no power to
require for exports to American ports standards higher than those
generally prescribed, the petitioner’s Company nevertheless took an
improper course in failing to disclose its intention to export these ship-
ments to tho United States. If the company had been refused a licence
on the ground that tho shipments did not conform to such a higher
standard, it could have insisted on its rights and, if necessary, sought its
legal remedy against a wrongful refusal to issue tho licence. It was,
however, not open to the company to resort to the device of applying for
an’'export licence to send desiccated coconut to Halifax and thereafter to
send that desiccated coconut to Now York, for an export licence to send
goods to Halifax gives no authority to send them to any other placo.

The arguments for the petitioner on this question directed attention to
the context of the Ordinance, particularly paragraphs (b) and (c) of
s. 20B, and of the regulations themselves.

In the case of the oxport of desiccated coconut, both the Ordinance and
the Regulations enter into comprehensive dotails indicative of tho nature
and oxtent of the contemplated scheme of export licensing : standards and
methods of manufacturo, quality and purity, sampling, storage, packing
and labelling of the product to bo exported—all these matters aro the
subject of express regulation. It was contended that if a particular intended
shipment of the product satisfies all these detailed express requircments,
it would bo unreasonablo to suppose that the Legislature or the Minister
had in contemplation a further unspecified rostriction on export, namely
that the Manager may refuse to authorise export to a particular country
if ho is of opinion that the shipment * does not satisfy the requirements
of that country. Had such an additional restraint been in contemplation,
ono would expect oven a passing or indirect reference to it in the regu-
lations. Instead, and on the contrary, regulation 7 (3) provides that the
Manager shall issue the licence if the condition stated in that regulation

is satisfied.

Mr. Gratiaen further submitted that if the regulations could properly
havo introduced ““ destination control ”, the power to do so is referablo
to paragraph (e) of s. 20B, which enables regulations to bo made for
‘““tho issuo ”’ of export licences and for * the terms and conditions subject
to which *’ licences shall bo issued. A spocification ** Halifax, and not
the United States *’, or a restriction ‘“any dostination other than tho
United States ”’, would be, in his submission, a condition of a licence, and
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the insertion of such a condition would bo lawful only if it is clearly
authorised by the regulations. In the absence of such an empowering
regulation, the proper conclusion, he argued, is that the Manager had no
authority to impose such a condition.

Lecarned Crown Counsel also relied on something in the nature of an
“ estoppel ”’. He contended that since the Company accopted and had
the benefit of an export licence, the validity of a restriction or condition
contained or implied therein cannot now be challenged. We adopt
with respect the answer given by Sankey J. (as he then was) to a similar
contention which was made in the case of Ellis v. Dubowski 1.

We need refer only to one further point raised on behalf of the petitioner.
It was contended that the only ‘‘ offence ’’ referred to in the notico of
17th September 1968 was that of making a false statement in the *“ intend
to ship ’’ applications, and that the notice did not inform the petitioner
of the much more serious charge that there had been exportation contrary
to a restriction referred to in s. 130 of the Customs Ordinance. e
aro satisfied, however, that there is no substance in this contention.
The notice refers to a contravention of s. 130 of the Customs Ordinance,
read with the Coconut Products Ordinance ; it uses the languago of
s. 130 “ persons concerned in the exportation > ; it states that the Desic-
cated Coconut were shipped to the port of New York, instead of the port
of Halifax ; and it refers to a forfeiture of three times the value tn terms
of s. 130. Moreover the arguments of Counsel who appeared for the
petitioner at the inquiry held by the Collector show clearly Counsel’s
knowledge that the charge was one of exportation to an unauthorised
destination. No grounds were made out, in our opinion, for an objection
that the petitioner did not have notice of the ‘‘ charge >’ against him,
or that in any other respect the Collector failed to observe tho principles

of natural justice.

These applications to this Court were probably made in reliance upon
the two earlier cases which wo have held to have been wrongly decided.

While the application is dismissed, we make no order as to costs.

(Sgd.) H. N. G. FERNANDO,
Chief Justice.

(Sgd.) SMRA\WCKRM, b
Puisne Justice.

(Sgd.) WEERAMANTRY,
Puisne Justice.
.~ Application dismissed.

2 (1921) 3 K. B. 621 at p. 627.



