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Landiord and Tenant — Termina-lior.‘; of !enancy: — Can'occupsnt denying
landlord's:title claim failure to terminate tenancy by notice?
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Where the defendant entered' the premises on a cormact of tenancy from the-
ongmﬁl ownars but.upon the. latters demise continued in occupation without
paymaént of rent to'the heirs and in fact repudiated the tenancy and claimed the
prermses himself, he is not entitied toeelaim that a notice terminatirig the tenancy
he'was denying was essential for a successful ;uut in evuctaon

'APPEM. from a 1udgmem oi the District Court of Negombo
.Case teferted Yo:
Ranasinghe v. Premadharma and others (1985) 1 Sri LR. 63
AC Coanar‘ame Q.C: with C. Ladduwahetty for the plaintiffs — appellants.
F.C. Porera for'the defendant — respondént.
- Cur. adv. vult.-
April 29. 1988
S.N. ‘SILVA. J.-

This “action. was’ mstututed by the two- plamtnffs against the
defendant to eject the defendant from the premises described
tn the first paragraph to the -annex of the plaint and to recover
damages ‘The causé of action of the plaintiffs was that the
defendant-who entered the premises under the predecesser-in-.
title of the plaintiffs continued in occupation upon the leave and
licence of the.owners, that the plaintiffs terminated the leave and
licence and that the defendant is_in unlawful occupation of the
.premises causing damage to the plaintiffs. The plaintiffs sought
relief by way. of ejectment of the defendant and the recovery of

'damages The defendant denied the cause of action and pleaded
“that he was 'a tenant of the premises and that the tenancy had
not been terminated according to law. The learned District Judge

"by his judgment ‘dated 24.2.1981, held with the plaintiffs that
they are the’ present owners of the premises but, held against the
plaintiffs on the issue that the defendant was in occupatioh of
the ' premises upon a leave and licence and accordingly
-dismissed the action ‘with costs. The finding .of the learned
District’ Judge was - that the deféndant was a tenant. of the
premuses and the. tenancy was not terminated accordmg 10 Iaw

At the heanng of thls appeat Counsel for the- plamtuffs—
appellants argued that the.learned . District Judge misdirected
‘h:mself on the evidence in holding that the defendant continued
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.to be in occupatlon of the premnses as a. tenant Counsel.
submitted that the leained District Judge has not considered the
'fo“owmg items’of evndence —

(l) the ewdence of the Defendant who specifically stated in
_ evidence-in-chief, that he was the owner of the premises by
" virtue of possession ‘and denied that the plaintiffs were
. owners; S

" (ii) document marked P3 which is a letter dated 26.3:1974

" sent by the defendant which shows that the defendant was
in occupation of the premises upon leave and licence and .
not'as a tenant.. ‘

Counsel relied on a judgment of a Divisional Bench of the
Supreme Court in the case of Ranasinghe vs..Premadharina and
-others(1) where it was held that a person who denied tenancy is -
not entntled 1o, due notice of a tern;ination of thetenancy. . .-

Counsel for the defendant conceded that the Iearned District
) Judge has not considered the two items of evidence-fefarred to
above. but argued-that' documents markéd D, and D2 establish
a tenancy in respect.of the premises. -

At this stage | shall brigfly set out the facts relevant to the case.
One Abraham Appuhamy was the owner of-the premises and in
1866 he .died leaving .as his heirs’ the. Ist plaintiff. .Peitise
~ Appuhamy and Gunaratne, each of whom became entitled.to
1/3 share of the. property. In 1869 Peiris Appuhamy gifted_his
1/3 share to the 2nd plaintiff. In 1975 Gunaratne transferred his-
1/3. share to-the 1st plaintiff. Thus the: 1st plaintiff became
‘entitled, to 2/3 shares-and-the, 2nd plamtnff to 1/3 share, of the .
premises,

-\, -

By wntmg dated~.,10 6.1964 marked D1 ‘the - said Abraham
Appuhamy- “rented out” the premises to- the -defendant for a
~ period of five vears at. a .monthly rental of Rs. 10/-. .The
.. defendant was allowed to make improvemernts to the land and to
_put-up any: buildings. The defendant stated'that he paid rent to

Abraham Appuhamy as stipulated in the document marked ‘D1’
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_ and after the.death of Abraham Appuhamy in 1966 he paid rent

to Gunaratne. The 2nd plaintiff who gave evidence specifically
demed that any rent was paid tqGunaratne or to any of the other

' co-owners aftar the death of Abraham Appuhamy '

in1974 a complamt was made by the owners of.the premises
~ against the defendarit to the Wattala-Mabole Concitiation. Board.
On 21 + 1974 the dispute was settled by the Conciliation Board
on the b381S that the defendant will vacate the premises-at the
- end of January, 1975 and the- owners will, make an ex:gratia
payment of a sum of As..600/- to the defendant. The defendant
resiled from this settlement and the Conciliation Board issued.a’
certificate permitting the owners to institute action in Court.

. It is clear from the evidence that-the defendant entered the’
. premises .upon a. monthly tenancy contracted with Abraham
Appuhamy. The question arises whether this tenancy continued
beyond.the life time of Abraham Appuhamy. The defendant
. statéd-that he paid rent for a certain period to Gunaratne being’
- ‘one of the co~bwriers but that he did not obtain any receipts. He
produces a document marked D2 as the only receipt he obtained
from Gunaratne. The plaintiffs. dlsputed this receipt. It appears
from an examination of the evndence that the defendant had not
- proved that the receipt had been given by Gunaratne who died
. several years before the.trial. The learned District Judge too has
not acted on.the document marked D2 The document itself
Bears a date ““2.28.78". It appears to be a reference to the 28th
of February, 1978. If so, the receipt had been given after. the
dispute was referred to the Conciliation Board in 1974. It is most
unlikely. that Gunaratne who made the compfaint to the
Conciliation Board would have given a receipt to the Defendant
after the Defendant resiled from the agreement that was entered
into. Furthermore. according to the narration of title in the plaint
which .is adopted by .the learned District Judge. Gunaratna’s
share ‘had been transferred on 30.1.1975. In these
circumstances no reliance can be placed on the document
marked D2 to éstablish that the defendant. paid rent after the
death of Abraham Appuhamy. On the coritrary, the defendant
‘clearly stated in evidence that he had not paid rent for five or six
years.’It is irv this context that the evidence of the defendant-
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appellants becomes most significant. This portion of.évidence is
recorded as follows: -

Theérefore Counsel for,'tf'aé, 'plainti-ffs-appel'lants ‘could rightly
rely. upon - the judgment of the Divisional Bench of the
Supreme Court in the case of Ranasinghe vs. Premadharma
"{Supra) - In that casé Sharvananda, CJ. in hls judgment dealt
with this matter as follows:

“How can a person who'denies the tenancyr be entitled to
insist on a: proper. termination of the tenancy which,
_according to him, never existed. A Defendarit cannot be
allowed to deny the existence of the contract-of tenancy
and in the same breath claim the benefits of that contract:
the doctrine of “"approbate and reprobate” forbids this. It
-is only when the defendant admits the contract: that he
can claim the benefuts of the contract
On aconsuderatlon of the ewdancc and thetlaw. in particular
as stated in the judgment of: the Divisional. Bench of the
Supreme. Court, | am .of the view that the learned District
Judge was: in- error when he concluded that the Plaintiff®
.action should fail’ because the contract of tenancy was not
termunated
The learned Judge has rightly decided that the plaintiffs”are
entitled - to' the premises as the successors of Abraham
.Appuhamy. - The evidence .of -the 2nd plaintiff that the
successor of Abraham Appuharny-permitted ‘the defendant to
remain on the land and at a later stage requested him to leave
" is borne out by letter marked P3. This letter dated 26.3.1974
“was sent by the defendant to the 2nd plaintiff. There, the
defendant has ciearly stated that he has not been in a position
to leave the premises because he did.not find another place
that. was suitable. Further, the defendant has offered fo buy
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" the premises if it was being sold by the owners. In my v:ew this
letter  puts beyond doubt the inference that the plaintiffs
'termmated the licence given to the defendant to occupy the -
premises.. Accordingly | set a’slde the judgment and decree
_entered- in this case. Judgment is entered “if favour of the
) plamtnffs-appelrants for the -gjectment .of the defendant-
respondent from the premises. and for the recovery of damages _
as prayed for in the plaint. | allow the appeal of the plaintiffs—
appellants wnth costs of contest and costs in this Court.

: WIJETUNGA;J.
lagree.”
Appeal allowed



