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P resen t: de Kretser J.

J A Y A S E K E R A  H A M IN E , A ppellan t, and A G ID A  H A M IN E , R espon dent.

65— C. B . Colombo, 87,297.

Servitude of footway—Obstruction to prevent cattle trespass—Footway includes
right of use bicycle or wheelbarrow—Right to free use of way.

Where the plaintiff claimed the servitude of a footway three feet wide 
over the defendant's land and where the defendant pleaded that she was 
entitled to put up a contrivance of logs at the entrance to the path 
in order to protect her land from cattle.

Held, further, that the servitude of footway (itrri includes the right
to have the obstruction removed.

Held, further, that the servitude of footway (iter) includes the right
to use a bicycle or wheelbarrow.

^ ^ P P E A L  from  a  ju d gm en t o f  the C om m issioner o f R equests, C olom bo.

L . A . Rajapakse, K .C . (w ith  h im  Kingsley H erath), for the plaintiff,, 
appellant.

N. E . WeerasooTia, K .C . (w ith  h im  E. B . Wikremanayake), for the
defendant, respondent.

Cur., adv. vult.

D ecem ber  8, 1944. de K retser J .—

The plaintiff brought this action  on O ctober 13, 1942, alleging that a 
path used by  her, and on w hich  a w heelbarrow  and cy c le  w ere used, 
had been  obstructed  by  the defen dan t on  M ay 17, 1942, and deviated 
at on e end to  a d itch . T h e  path  was show n in an annexed sketch and 
later in a-plan- D efen d a n t filed answ er stating that p la in tiff's  right,.
if any, was only one o f proceeding  on  fo o t along the northern boundary 
and that the co con u t logs o f  w hich  plaintiff com pla in ed  had alw ays been  
in  existence in order to preven t cattle  trespass. T he logs o f w hich in 
particu lar plaintiff com pla in ed  w ere tw o p laced  right on the path at each 
term inus o f it on d e fen d a n t ’s land. B etw een  p la in tiff’s and d efen d an t’s- 
land there is a d itch  w hich  is crossed  by  a footbridge m ade o f cocon u t 
logs. P la in tiff’ s land is ' on a h igher elevation. T h e plan show s a fence 
along the w estern bou n dary  o f d efen d an t’ s land w ith a gap in it, each  

-en d  o f the gap  being flanked by  a cocon u t log standing about 3 fee t from  
the ground, and a third log  form s a triangle w ith  these tw o. The sa m e 
contrivan ce w as erected  a t the end w here the path  m eets the footbridge. 
T he surveyor gave ev id en ce  and stated  that the space betw een  the 
stum ps at the gap w as 15 inches, on another side o f  the triangle it w as 
16 inches and on  the third 19 inches. T he ditch  was spanned by 2 logs 
p laced  side by  side.

A t the trial w hich  exten ded  from  M arch  31 to  N ovem ber 3, the following; 
issues w ere raised : —

(1) Is  the plaintiff en titled  to  the use o f  the w ay dem onstrated in p lan  
N o. 3 ,436 dated M arch  14, 1943 ?
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(2) I s  p la intiff en titled  to  use a w h eelbarrow  and a b icy cle  along the
said w ay?

(3) P rescrip tive rights o f  parties.

(4) D id  the d efen dan t on  or about M ay  17, 1942, w ron gfu lly  and un­
law fu lly  obstru ct the free  use o f  th e said pa th ?

(5) D am ages.

(6) I f  issue N o. 1 is answ ered in the affirm ative is th e  p la in tiff 's  right
lim ited ns set ou t in paragraph 3 o f  th e answ er?

The learned trial J u d g e  in sp ected  the land on  J u ly  9, and h e m ade his 
order on  N ovem ber 3, declaring  p la intiff en titled  to  a foo tw a y  along the 
trace  m arked in  the p lan  bu t w ith  its end n ear the road  sh ifted  to a 
d istance o f  on e fa th om  from  the drain on the north . H e  allo.wed the 
logs to  stand and ordered th at a m in im u m  sp ace o f  16 in ch es shou ld  be 
a llow ed betw een  the logs. H e  d isa llow ed  the right to  use a b icy c le  or 
w heelbarrow .

H e  seem s to  have ap proached  the case  from  the w rong  p oin t o f  v iew . 
I t  was con ced ed  in the course o f  th e  trial th a t p la in tiff w as en titled  
to  a footw ay  3 fee t w ide and the d e fen ce  w as th at the con trivan ce  o f  
logs was on e defen dan t w as en titled  to  p u t up in order to  p ro tect the land 
from  cattle . H e  has n ot considered  the law  nor has he correctly  ap p re ­
c ia ted  th e facts . T he pla in tiff w as en titled , and had been  en titled  to 
w ell ov er  30 years, to  the free use o f th e foo tw a y  and  the obstru ction s 
necessarily  restricted  the right. She w as, th erefore , en titled  to h ave 
th em  rem oved . D efen d a n t w as en titled  to  p ro tect the land , but only- 
in  such  a w ay that the p la in tiff (and this in clu d es  a ll th ose  v isiting  or 
having business w ith  her) had  th e free use o f  the pa th  at all tim es. T he 
qu estion  w as n ot w hether pla intiff cou ld  wrig'gle through  the con trivan ce, 
bu t w hether she had the fu ll and free use o f  the path . T h at she has not, 
an d  the obstructions m u st be rem oved .

O ne A ndris, a relative o f  the defen dan t, is c learly  the person  responsib le 
for  the obstruction . H e  instru cted  d e fen d a n t ’ s law yers, h e gave ev id en ce , 
an d  it is c lear these obstru ction s w ere m a lic iou sly  erected  on a p retex t o f 
p reven ting  ca tt le  trespass. M r. W eerasooria  w as o f  op in ion  th at ca tt le  
are so stup id  th at w hile they  w ill w alk  stra ight Jahead th ey  w ill not 
w riggle through  a stile. I t  m ay  be d ifficu lt for  th em  to  bend  about 
as they  have long bod ies b u t I  fa il to see w hy  th ey  shou ld  m ake a bee-line  
for the m idd le  p ost and n o t start their trespass at on e en d  and w alk  right 
through th e side o f  th e so -ca lled  stile  unless they  w ere in very  g ood  
con d ition . B e  th at as it  m a y , th e  p la in tiff is en titled  to  h ave  the ob stru c­
tion  rem oved . T h e  question  o f  gates is con sid ered  in H a ll and K ellaw ay  
in  their book  on  Serv itudes a t page  77 and th ey  q u ote  cases d ecid ed  in 
S ou th  A frica  w here it  w as h e ld  th at th e  qu estion  w h ether an obstruction  
h indered free passage is purely  a qu estion  o f  fa c t to  be  d ec id ed  on  th e 
circu m stan ces o f each  case. T h e  Court- h ad  ordered  the rem ova l o f  a gate 
w hich  used to  be  k ep t lock ed  a t tim es and so p reven ted  the fu ll use o f  
th e  path. Y o e t  deals w ith  the m a tter  in B k . 8 . 3 . 4. A  gate across 
the path , w hich  cou ld  be op en ed  at all tim es,, a llow s the use o f  th e path 
and m ay be p erm itted  (it  is usually  a m a tter  o f  agreem en t) b u t an 
obstru ction  is qu ite  a d ifferent th ing.
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A s I  shall show  later, even  on  the facts  the plaintiff is entitled  to  the 
path  she claim s.

T h e rights to  use a b icy cle  and a w heelbarrow  are not free from  
difficu lty. T h ey  w ere m odes o f con veyan ce  n ot know n to the B om an  law  
or to  the D u tch  law  and the claim  to  use th em  can on ly  be decided  on 
princip le. T h e  B om an  law  divided servitudes relating to passages 
in to  iter  (3 or 4 fee t w ide), actus (usually  8 feet w ide) and via (usually 
12 fee t w ide), each  succeeding  right including the previous ones. The 
ch ie f princip le, if n ot th e on ly  one, seem s to  have been  th e exten t o f  the 
burden  on  the servient tenem en t. T he up-keep o f the passage lay on  the 
dom inant ow ner and everyth ing necessary for the use o f the right was 
im plied ly  given. A ccord in g ly  plaintiff w ould  be en titled  to erect a 
footbridge 3 feet w ide over the d itch  separating her land from  the
d efen d an t’s.

; \
T h e ' B om an  law  allow ed under the right of iter  the right o f going over 

the passage on foo t, on  horseback or by  being carried over it. Grotius, 
h ow ever (In trodu ction  B k : 2 C. 35 s. 1), divides, iter  into footw ay 
and bridle-path  and seem s to  m ake them  different servitudes. H e  
quotes no authority  and gives no reason. V oe t (8. 3. 1) follow s that 
division  and qu otes G rotius as his authority , adding that it  was according 
to  their custom  to ca ll one a footpath  and the other a bridle-path . There 
is undoubtedly  a d ifference in nom enclature, and to that exten t the 
division  is justified . O ne has to  in fer that because they  w ere d istin ­
guished, therefore, they are different. V o e t  says " i t  is to  be  noted 
that- accord ing to our cu stom  iter is properly  restricted to the right o f 
going on  foo t and it is d ifferent from  going on h o rse b a ck ."  T he right of 
going on horseback  w as recognized  but it w as no longer treated as iter 
b u t as a special servitude. I t  was not iter  nor w as it. actus or via. T hey 
had  in fa c t  divided up iter. G rotius says the right o f bridle-path  included 
th at o f footpath . B u t  w h y? T he space apparently was the sam e 
b u t possib ly  a horse m ay  prove restive and so trespass outside the path or 
dam age any protectin g  fence.

Actus  w as in tended for driving cattle , even  one, and vehicles. I f  so, 
is another prin cip le  recognized , v iz ., the possibility  o f dam age to  the 
servient ow ner? Actus  w as norm ally  8 feet vide, indicating the size 
o f the veh icle  con tem p la ted . T he considerations, therefore, seem  to  
have been  in the first in stance the space occu p ied  and next the p ossi­
bility  o f  other dam age, n ot to  the footpath , bu t to the rem ainder o f the 
land. There is a scarcity  o f  authority , w hether o f -writers or of cases, 
on  the su bject. N athan (V ol. 1 p . 515 et seq .) states the B om an  law , 
m entions the d istinction  draw n by  G rotius and V oet , and adds "  In  any 
case, there is n o d ifference in  their m ode o f exercise This com m en t 
rather suggests th at he d id  n ot favour the distinction . N o case on the 
po in t seem s to have arisen in South  A frica . D id  the D u tch  colon ists 
carry w ith  th em  the cu stom ary  distinction  m ade in H olland , perhaps 
for  local- reasons, and if  they  did has it fallen  in desuetude? I t  seem s 
to m e  it h appen ed  in A frica , and the sam e thing happened in Ceylon . 
T h e original law  w ould  then rem ain in force . I  am  rather inclined to  
th ink  th at a righ t to  use a b icy c le  or to  use a w heelbarrow  should be
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conced ed  to  s  person  en titled  to  a  foo tp a th . N either o f  th em  requires 
m ore space nor can  cau se  dam age to  th e  surrounding land.

B u t  the righ ts can  be d ecid ed  in  th is  case  on  th e ev iden ce , for  even  
if th ey  be separate rights the ev id en ce  in d icates th at th ey  h ave  been  
obtained  by  prescrip tive  user. N o t on ly  is th e ev id en ce  for  p la in tiff 
m u ch  better than th at ca lled  for  the d efen dan t, bu t the la tter in  fa c t  in 
parts corroborates th e ev id en ce  led  for  th e p la in tiff and in  oth er parts is 
dem onstrably  false. T h e  d e fen d a n t ’s land  is a strip  J acre in  ex ten t, 
the greater part o f  w hich  lies to  th e sou th  o f  th e  path . D e fe n d a n t 's  
assertion that the p a th  w as along  th e northern  bou n dary  is on ly  
ap prox im ately  correct. On the north  is  a drain. T h e  loca lity  is liable 
to  floods and th e trial Ju d ge  had to  postp on e  his in sp ection  on ce  fo r  
th is reason. P resu m ab ly  the p ortion  near th e drain  w ou ld  suffer m ost. 
D e fen d a n t ’ s land  is n ot separated fro m  th e ad jo in in g  land  on  th e sou th , 
w hich  she n ow  ow ns and w hich  a t one tim e  belonged  to  h er  grandm oth er 
and  m other. There is a  house on  th at land , w h ich  a fter her m o th e r ’ s 
death  seem s to  h ave been  ren ted  ou t in  m ore  re ce n t years. D e fen d a n t 
herself lived som ew h ere else for she speaks o f  v isitin g  th e land on ce  in  
3 or 4  m on th s. She cam e to  live on  that land in re cen t tim es, evacu a ted  
during the Japan ese raid in  A pril, 1942, and la ter returned . D uring 
her absence A n dris looked  a fter th e p la ce  for  her. P la in tiff ’ s land  cam e 
to  her from  h er h usband, w ho d ied  in  1929. H e  h ad  a brick  kiln on  th e 
land. T h e  land y ields som e thousands o f  co con u ts , w hich  are sold  and 
transported ou t o f it. B e y o n d  the p la in tiff ’s lands are fields and th e 
ow ners o f  these pass over both  p la in tiff ’s and d e fen d a n t ’ s land and 
transport m anure, & c., to  their fields. N o trou b le  arose in the tim e  o f  
the d e fen d a n t's  grandm other or m oth er and d efen d an t h erself adm its 
she passes over  p la in tiff 's  land. T h e  trouble  arose w ith  A ndris, w h o  
seeks to  p u t  the b lam e on  p la in tiff ’s h u sba n d ’ s n ephew , E d irisin gh e, 
w ho cam e to  liv e  w ith  th em  as a boy , and w as ab ou t 17 years o ld  w hen  
her husband died . H e  then g ot em p loyed  in  a C o lom bo  firm  and used 
to  go to  his w ork on  a b icy cle . A ndris ad m its E d irisin gh e has been  
using a b icy c le  to go  to  h is w ork and alleges that h e n ever rode along the 
footp a th  b u t k ep t h is b icy c le  in  a house by  th e  road and w alked  the 
rem ainder o f  th e w ay. D efen d a n t, h ow ever, ad m its having seen  E d ir i­
singhe riding along  th is path. T h e CoOrt in terven ed  and qu estion ed  h er 
and she said she had seen h im  w alk ing along  the p a th  b u t n ot w ith  the 
b icy cle , w heeling  it. I t  is c lear th at he did ride h is b icy c le  along  th is path  
and had don e  so since 1929. P la in tiff ca m e to  her land a fter her m arriage 
about 30 years ago. She alleges that at th at tim e there w as n o fen ce  
along the w estern  bou ndary  and h er husband  used carts fo r  transporting  
his bricks, &c. A ndris says h e a tten ded  th e  w edd in g  and  the party  
then w alked  along the cart track. H e  ad m its th at at th at t im e  th e  bridge 
w as com p osed  o f  logs, bu t he sa ys th ey  w ere p u t dow n  on ly  tem porarily . 
N ow , Andris adm its h e w as look in g  a fter on e W ijesek era ’s land  and 
that plaintiff .took the lease o f  th at land . P la in tiff adds that h er husband 
had taken a lease before  she did . P la in tiff ’ s husband  d ied  in 1929. 
She had  then on ly  E d irisin gh e as a p rotector . A ndris is c learly  v ery  
angry w ith  E dirisinghe for  he sa ys  E dirisinghe ca m e to  p la in tiff ’s h ou se  
originally  as a servant and th at all the trou ble  arose a fter h e  asserted
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him self. E v en  on  appeal it was the right to  ride a b icy cle  w hich  w as 
strongly contested . C learly the obstruction  w as aim ed at Edirisinghe. 
Soon  after her husband died in A ugust, 1929, plaintiff had occasion  to  
com pla in  to  the H eadm an  on  January 3, 1930, that Andris had on  the 
n ight o f the 2nd throw n stones on  her roof. T h e  H ead m an  saw the dam age, 
questioned w itnesses and Andris and granted a report. Andris pretends 
that he w as not questioned. W e  have n ot been  told  w hat follow ed  on 
the report. I t  lias noth ing to  do w ith the right o f w ay except by  way o f 
explaining the source o f trouble.

On Ju ly  2, 1932, plaintiff com pla in ed  that Andris had obstructed th e 
road by  putting  up tw o fences. On Ju ly  31 she com plained  that he 
had com e to the com p ou n d  drunk and abusive and had later rem oved  
the footbridge of tw o  logs. A n d ris ’ explanation  was that it was too 
w ide. P la intiff seem s to have com pla ined  to the G overnm ent A gent 
w ho alleged h e cou ld  not in terfere as it was not a public road. P laintiff 
then prosecuted  Andris on O ctober 5, 1932. E ven tu ally  parties agreed 
to  abide by an order m ade by  the M agistrate, w ithout ev idence, but 
after inspection . T he M agistrate inspected on D ecem ber 29, i.e ., nearly 
0  m onths after the alleged obstruction . H is  order was adm itted in 
spite o f ob jection , and in spite o f the M agistrate having been  sum m oned 
as a w itness. T h e M agistrate records that he found a fairly w ell defined 
path. I t  is this path that the defen dan t denied in his answer and put in 
issue bu t later con ceded . T h e M agistrate found tw o strands o f w ire at 
either end bu t did n ot th ink th at they cou ld  be said to  block  the path. 
T he charge had been  on e o f w rongfu l restraint. P la intiff had alleged 
that, a fen ce along the southern  boundary o f the path had been  shifted 
to a parallel line further north. T h is had noth ing to  do w ith  the right 
of. w av bu t was apparently  an allegation m ade because it w as a fact. 
The M agistrate saw no trace o f the fen ce  along the south o f  the path 
(he cou ld  scarcely  ex p ect to find any) and he thought, as the posts were 
eaten by  ants and the w ire was em bedded  in the grow ing trees, the fence 
had alw ays been  w here he saw  it. I t  does not seem  to have struck him 
to  have the roots o f th e  trees exam ined. I t  is w ell know n that certain 
trees like the suriya can  be p lanted  in stum ps and transplanted and they 
w ould con tin u e to  be green and to  grow . I t  is a com m on  way o f m aking 
ou t a fen ce  to be older .than it really  is and the on ly effective test is an 
exam ination  o f the roots. H ow ever, the question  o f the fen ce  is im ­
m aterial. T he M agistrate m ay  have been  right in considering it not 
to  be  a case o f w ron gfu l restraint b u t w hat w e w ish to know  is the height 
o f the tw o strands. On this poin t he on ly  says they do not block  the right 
of passage. P resu m ab ly  they  cou ld  be stepped  over. A  b icy cle  could 
easily be carried over them . N orm ally  the tw o strands w ould not be m ore 
than tw o feet from  the ground. T he posts at the end o f the fen ce  are at 
present only about three fee t high. Andris says that m en carry in g  
cocon u ts  in bags ju m p ed  over th e  tw o strands. A nd yet he says these 
tw o  strands w ere p u t there to  prevent cattle  trespassing, and that by 
night. A pparently  cattle  w ere tethered by day and let loose at night, 
w hen th ey  m ight be sto len !

T here is n o ev iden ce as to  h ow  lon g these tw o  strands rem ained there, 
w ith  peop le  ju m p ing  over them . T h e answ er alleged that th e cocou n t
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logs alivays ex isted . T h e  M agistrate m akes n o m en tion  o f  th em . A ndris 
w ent the length  o f  saying th e  logs n ow  there w ere there for ov e r  10 years 

a n d  he even  explained  th at the bark  had rotted . T h e su rvey  th ou gh t 
them  to  be a few  m on th s old . D e fen d a n t sa id  th at th e logs h ad  taken 
th e p la ce  o f  others w hich  h ad  ro tted  during her absen ce  from  th e land, i .e ., 
in A pril, 1942. P la in tiff's  ev id en ce  o f  their hav ing  been  p u t up  a fter the 
raid is thus con firm ed . In  re-exam in ation  A ndris seem s to  have a p ­
preciated the p osition  better  for  he alleged  th at the logs had been  rep laced  
during the 10 years, the last tim e being  3  years before  th e  trial. This is 
not w hat the defen dan t says. N ow , in  1939, c o co n u t logs had been  
planted. D efen d a n t describes th is as an a ttem p t to  erect a 6tile. 
P laintiff did n ot go to a H ea d m a n  bu t p rom p tly  sen t a letter  through  a 
P roctor, threaten ing an action  if the en croach m en t w ere n ot prom p tly  
rem oved . T h ere  can be little  d ou b t it  w as rem ov ed  for  n o action  
follow ed and it is unlikely  that if  pla intiff acqu iesced  in  th at obstru ction  
she w ould la fer  com pla in  o f  a sim ilar on e. T h e  truth  seem s to  b e  th at 
this threat o f  action  frigh ten ed  the defen dan t, w ho w as qu ite  aware 
how  big  an exten sion  th is was on  the tw o strands o f  w ire. I t  w as qu ite 
realized a t th e tim e o f  filling answ er th at there w as th is d ifference and 
hence the a llegation  that the logs always ev isted . T h ey  co u ld  n ot have, 
for  qu ite respectab le  ev id en ce  g iven  b y  the H ea d m a n  and a Sanitary 
In sp ector , against both  o f w hom  n oth ing  is urged, sh ow s th at there w as 
no obstruction  from  1940, n ot even  w ires. D e fen d a n t cam e to  live 
on  the land about this tim e and perhaps she realized  her need too  use the 
p la in tiff’s land to  go  over. P rior to  th at ten an ts h ad  liv ed  in th e house 
and Andris fad ed  ou t after about 1932. H e  ca m e  in again w hen  d e fen d ­
ant le ft ow in g  to the raid. P la in tiff a lso le ft , and realiz ing  h ow  in effective  
the tw o strands o f  wire had been  he then  con trived  th is n ew  m eth od  of 
obstruction . A ndris adm its th at prod u ce  from  d e fen d a n t ’ s land  had  to  be  
carried  ou t and m anure b rou gh t in . H e  ad m itted  w heelbarrow s and 
carts w ere used bu t alleged th at h e op en ed  a gap each  tim e and c losed  it. 
H e  stated  th at th e w estern  fen ce  w as 15 years o ld . T h at tits in w ith  
p la in tiff’s ev id en ce . O ne E n doris , a close  relative  o f  both  parties, w ith  
n o  in terests in e ither side, stated  th at orig ina lly  th e gap  w as 7 fee t w ide. 
It- has now  com e  d ow n  to  15 in ch es . H e  stated  th at p la in tiff transp orted  
her co con u ts  along th is road in w heelbarrow s. A n dris ad m itted  th at 
w heelbarrow s w ere com m on ly  used in th at loca lity . H e  ad m itted  
that pla intiff rebu ilt her house and com p le ted  th e w ork  3 or 4  years 
before  and he alleged that bricks w ere taken from  th e brick  k iln  on  the 
land and that lim e had to  b e  brou gh t from  ou tside  b u t sa id  he h ad  n ot 
seen it being  brou gh t. T h e  w ire aw ay from  th e obstru ction  is o lder 
and rusty unlike the w ire u sed  in narrow ing th e gap.

I  have said enough  to  sh ow  th at the right to  use a b icy cle  has been  
acquired by  prescrip tive  user, w ith  a tem p orary  in con ven ien ce  in  1932. 
w hich  affected its use on ly  at th e tw o  ends. T h e  right to  use a w heel- 
harrow has also been  estab lished . T h e trial J u d g e ’ s in feren ce th at 
becau se there w as an obstru cton  in 1932, th erefore , the b icy c le  and the 
w heelbarrow  cou ld  n ot have been  used thereafter is n ot a log ica l c o n ­
clusion  and is in th e teeth  o f  th e ev iden ce .



V
44 Peduru Fernando and Mary Fernando.

T h e decree entered is set aside save in so far as it orders the gap to  be 
m ade further to  the south . T h e path  should  run straight in to the road 
w ithout the deviation  now  attem pted . D ecree  w ill be  entered for the 
plaintiff as prayed  for, the deviation  w ill be  rem oved . A t the trial 
dam ages w ere agreed on  at R s. 5 " f o r  the fu ll period ” . T h at w as on 
M arch  20, 1943, and m any m onths have elapsed since then. A  further 
order shou ld  be  m ade for  the period  w h ich  m ay elapse before  the obstruc­
tion  is rem oved . I  w ould  order dam ages at R s . 5 a m onth  starting from  
a period  o f  2 w eeks a fter this order is com m u n ica ted  to  the parties or 
their P roctors until possession  is restored to  the plaintiff, w ho is entitled 
to have a w rit en forcin g  the order o f Court and placing her in fu ll posses­
sion o f  her rights. P la intiff is also en titled  to  have her costs both  in  the 
Court below  and in  this Court.

Appeal allowed.


