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1 9 5 5  Present: G ratiaen , J ., and P u lle , J .

T . H . S. F E R N A X D O , Appellant,, a n d  T H E  A T T O R X E Y -G E X E R A L ,
R espondent

S .  G. 3 1 3 — D .  C. Colombo, 7 7 j T  (S p e c ia l)

Estate Dulu Ordinance {Cap. 1ST)— Section 0 {d)—“ Properly passing on death"— 
Transfer of properly by A  to C— Consideration fam ished by 11— Death of B — 
“ Disposition purporting to operate as gift inter vivos

A contracted w ith B to  sell to B or to B's nominee or nominees the entirety 
of n property fo ra  consideration of Bs. 503,000. B thereafter called upon A to 
convey tho p roperty  to  him self and to certain members of his family (including 
C) in certain agreed shares. Accordingly' A transferred an undivided one-fifth 

■ share to C in oxeliango for tho consideration of Rs. 101,000 which was furnished 
by B. W ithin th ree years o f the date of tho execution of tho convcyanco B 
died. The value of the share at the time of B ’s death wa.s higher than 
it had been at the tim e of tho transfer.

Held, th a t tho conveyance executed by A in favour of C was a disposition 
by' B by way of g ift w ith in  tho meaning of section 6 [d) of the E stato  D uly  
Ordinance and th a t  tho  subject-m atter of tho gift was tho sliaro which C 
received and n o t tho sum  of Rs. 101,000 provided by B as purchase prico^

1 50 .V. L. P. 2G5; 10 C. L. If . 10.
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/ \ . P P E A L  from  a  jud gm ent o f  the D istrict C ourt, C olom bo.

71. I \  I 'c rc m .  Q .C . ,  w ith  X .  .1/. tie S i lva ,  for th e  p etition er-ap p ellan t. 

1'. T e n n c lo o n ,  Crow n Counsel, for the respondent.

C u r .  a d v .  vult .

March 10, 1935. Gratia ex, J.—

T his is an ap p ea l under Section 43 o f  th e  E s ta te  D u ty  Ordinance 
again st a  d ecision  o f  th e  D istrict Court o f  Colom bo u p h o ld in g  an assess
m ent o f  e s ta te  d u ty  in  respect o f  the estate  o f  th e  a p p e lla n t’s father, 
P eter  Solom on F ern an d o  (hereinafter called th e  “ d eceased  ” ). T he  
d ispu te relates to  th e  effect o f  a  conveyance P I  d a ted  2 8 th  A pril 1944  
w hereby, in  ex ch a n g e  for consideration ad m itted ly  furn ished  b y  th e  
deceased  ou t o f  h is  ow n  funds, the Lunawa (C eylon) T ea  and  R ubber  
E sta tes  L im ited  transferred  an undivided 1/5 share o f  A ram pola  E sta te  
to  th e  appellan t. T h e  deceased died on 8th J u ly  194G, th a t  is  to  say , 
w ith in  three y ea r s  o f  th e  d ate o f  execution o f  P I .  T h e  learned  tria l 
J u d g e  upheld  th e  con ten tion  o f  the Crown that th e  a p p e lla n t’s  1 /5  share  
o f  A ram jiola E s ta te  con stitu ted  “ property tak en  u nder a  d is p o s i t io n  

m a d e  b y  (the deceased)  purporting to operate as an  im m ed ia te  g ift  in ter  
v ivos  w hether b y  w a y  o f  transfer, delivery, d eclaration  o f  tru st or  

otherwise  ” w ith in  th e  m eaning o f  Section 6 (d ) o f  th e  O rdinance. H e  
rejected  th e  argu m en t th a t on ly  the consideration o f  R s. 101,000 pro
v id ed  b y  th e  d eceased  (but n o t tho property itse lf)  co n stitu ted  a  d is
position  b y  w ay  o f  g if t  w ith in  tho meaning o f S ection  6 (d).  T he practical 
im portance o f  t h e  d isp u te  lies in the fact th a t th e  v a lu e  o f  A ram pola  
E sta te  a t th e  d a te  o f  th e  deceased’s death w as h igher th an  it  had  been  
a t th e  tim e o f  th e  transfer.

There is no co n tro v ersy  as to  the circum stances in  w h ich  tho  appellant 
becam e th e  ow ner o f  a  share in Arampola E s ta te  on  2 8 th  A pril 1944. 
A n earlier n o tar ia l agreem ent R1 had been en tered  in to  b etw een  the  
deceased  an d  th e  L u n aw a (Ceylon) Tea and R ub ber E s ta te s  C om pany  
L im ited  w h ereby  th e  deceased  agreed to purch ase, an d  th e  Com pany  
to  sell, th e  en tire  p rop erty  for a  consideration o f  R s. 505 ,000 . T he  
transaction  w as to  b e  com pleted  on or before 3 0 th  A pril 1944, and, on 
th e  deceased p a y in g  th e  agreed purchase price and  co m p ly in g  w ith  certain  
other cond itions, th e  C om pany was to  execute a  co n v ey a n ce  “  i n  f a v o u r  
o f  the p u rch a ser  o r  h i s  nom in ee  or  nominees

T h e con veyan ce P I  d a ted  28th April 1944, w as e x e cu ted  in  im plem en
ta tion  o f  th is  earlier  agreem ent. P I  recites th a t  th e  d eceased  " h a d  
called  upon th e  C om pany in  term s o f  (R I) to  tran sfer an d  co n v ey  the  
said  A ram pola E s ta te  ” to  h im self and to  certain  o th er  m em bers o f  h is
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fam ily  (including th e  appellant) in  certain agreed shares. 'With regard 
to  th e  1 j o  share conveyed  to  the appellant th e  deceased  had out o f  his 
own flu ids en tru sted  th e  proportionate consideration  to  th e  attesting  
n otary  for p a y m en t to  the Company.

I t  is n ow  our d u ty  to  g ive  a “ juristic in terpretation  ” to  this sim ple 
tra n sa c tio n .' T h a t the father intended his son to receive a “ disposition ” 
b y  w ay o f  g ift  is clear enough. B u t w hat precisely  w as th e  subject m atter  
o f  th e  g ift— w as i t  the m oney, or was it th e  sh are in Aram pola E sta te  
w hich th e  C om pany conveyed to him in exchango for th e  paym ent o f  
th e  m oney p rovided  b y  the deceased ?

There can b e no doubt that, if  the father had  p laced  the m oney at the  
absolute d isposal o f  his son, and the son had, on h is own in itiative, 
utilised  it  to  purchase a share o f the property d irect fro m  the former 
owner, th e  m o n ey  would have been the subject m atter  o f the gift. It  
is eq ually  clear th a t, if  the father had purchased th e  property d irectly  
in  his o in i n a m e from  the Company, and then  proceeded to donate a 
share o f it  to  h is son, th e  property would have been th e  subject m atter 
o f the g ift. B u t on  which side of the d ivid ing line does the present 
transaction  sta n d  ?

Section  G (d)  o f  th e  E sta te  D uty  Ordinance has been  taken over from  
Section  38 (2) o f  th e  Customs and. Inland R evenu e A ct, 1S81 of England  
as am ended by tw o later enactm ents. "Wc h ave n o t been able to discover 
any decisions o f  th e  English Courts which throw  any ligh t directly on the  
present prob lem . ■ In  H a n so n  on Death D u t ie s  (9th  cd.) a t page SO, 
how ever, there is a  passage to the following e f f e c t :

“ A  case frequ en tly  occurring in practice is th a t  o f  the purchase of a 
h ou se  for th e  donee. I f  B  contracts to b uy  a house upon a prom ise 
b y  A  to  p a y  for it , the house is his under th e  contract. The g ift is a 
g ift o f  m on ey , com pleted  only when actually  paid . O n the. other hand ,  
i f  A  con trac ts  to b u y  a house anil directs the conveyance  to be made to B ,  
th is  i s  a  g i f t  o f  the house, completed when the conveyance, is executed, u p  
to w h ich  lime- A  rem ains  the owner. ”

T he Crown relics strongly  on that part o f the q uota tion  which is italicised. 
Mr. P crcra p o in ts  out, however, that in E ngland  a person to whom the 
owner o f  prop erty  has undertaken to  sell it im m ediately  becom es, 
ap paren tly , its  eq u itab le ow nci— so that in the h y p o th etica l case discussed  
in the test-b ook , A  has in truth “ disposed ” o f  th e  equ itab le estate to  B  
by w ay  o f  g ift . In  Ceylon, on the other hand, A  w ould  not enjoy real 
rights o f  a n y  k ind  until the agreem ent o f  sa le is actu ally  im plem ented ; 
he has on ly  a r igh t in  personam ,  so that (Mr. Pcrera subm its) there can be 
no effective  d isp osition  by him  o f the property itse lf  to the donee. D ia s  

v. A la h a k o o n  ’ .

In  m y  op in ion , the particular problem before us calls for a realistic  
approach, b y  an alysin g  the transaction with reference (1) to  tiro result which  
th e  d eceased  in tend ed  to achieve (2) to the p ractica l m eans by which lie

1 (191$) JO -V. h. It. 163.
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procured it s  ach ievem en t. A t th e  o u tse t, I  rem in d  m y se lf  th a t, while 
th e  agreem en t R I  w as still h i operation , th e  d ecea sed  w as th e  on ly  person  
in  a p o sitio n  to  control th e  d estination , o f  th e  fu tu re  t it le  to  A ram pola  
E sta te . I f  h e  exercised  h is r igh ts under th e  agreem ent, th e  entire 
p roperty  h ad  to  be purchased for th e  agreed  p rice stip u la ted , a s the  
C om pany w as under no  obligation  to  se ll o n ly  a  share for a proportionate  
sum . T he ap p ellan t, on  tho other hand , d id  n o t  en jo y  a n y  contractual 
righ t to  purch ase th e  proporty or a n y  p art o f  it .

Tho d eceased  d ecided  to  claim , as aga in st th o  C om pany, perform ance  
o f  th e  C om p any’s ob ligation  under R l .  A t  th e  sa m e tim e, h e  form ed  
an in ten tio n  to  ta k e  th e  step s required to  d iv er t a  share in  th e  property  
to  h is so n ’s ow nership . This resu lt cou ld  h a v e  been  ach ieved  in  on e  o f  
tw o w ays. T h e d irec t  so lu tion  w ould  h a v e  b een  to  purchase th e  entire  
property  from  th e  C om pany and  thereafter to  co n v e y  a  share to  th e  
appellant.. T h e a lternative so lu tion  (w hich  w as m ore econom ical) was 
to  ach ieve th e  sam e object in d irec t ly  b y  a p p o in tin g  th e  ap pollant his 
“ n om inee ” under R l  to the ex te n t o f  a  1 /o s h a r e  .and, h a v in g  h im self  
paid  th e  fu ll consid eration  stip u lated , to  call u pon  th e  C om pany to  con vey  
th a t share d irectly  to  th e  appellan t. E ith er  process w as calcu lated  to  
bring ab out th e  sam e result-, nam ely , th a t  th e  a p p e lla n t w ould  becom e  
v ested  w ith t it le  which ho d id  n o t  p ossess before b y  reason (1) the  
d eceased ’s  g en ero sity  and  (2) o f  th e  exorcise b y  th e  deceased  o f  his 
pow er to  n o m in ate  the transferee in  term s o f  R l .  I t  seem s to  mo 
th a t tho  se lec tio n  o f  th e  indirect m ethod  o f  a ch iev in g  th e  desired resu lt 
d oes n o t preclu de us from  regarding th e  co n v ey a n ce  execu ted  b y  the  
C om pany as a “ d isposition  m ade b y  the decea sed  ”  w ith in  the m eaning  
o f S ection  6 (d)  o f  th e  Ordinance. I  w ould  resp ectfu lly  ad opt the  
ob servation s m ade by  Stirling J . in C arter  v. C a r te r  1 w here he said  :

“ T he w ords d is p o se  and d is p o s i t io n  (in th e  F in es  and R ecoveries  
A ct) arc n o t  tech n ica l words, b u t ord inary  E n g lish  words o f  w ide  
m eaning ; an d  w here not lim ited  b y  th e  co n te x t , those w ords arc 
sufficient to  ex ten d  to  a l l  acts  b y  -which a  v e to  in teres t  ( lega l or equitable)  
i n  the p r o p e r l y  i s  effectually  c rea ted .”

■Similarly, in P a r r  v. A t to r n e y -G e n e r a l - ,  L ord  C arson ob serv ed :

“ In  m y  op in ion  in  all th e  re levan t sectio n s (o f  th e  F in ance A cts, 
1891 an d  1900) d is p o s i t io n  m eans th e  sam e th in g — n a m ely , th e  effective  

. d isp osition  under w hich  the p rop erty  p a sse s .”

The sign ifican ce o f  th e  words “ or  o therw ise  ”  in  S ec tio n  6 (d)  n ow  becom es  
apparent. In  th is  co n tex t th ey  arc n o t  e iu s d e m  g en er is  w ith  the  
form s o f  “ d isp osition  ” prev iously  e n u m e r a te d ; th e y  in d ica te  th a t  a  
donor m a y  a lso  be regarded as h a v in g  p erso n a lly  m ade a  d isposition  
o f  prop erty  b y  w ay  o f  g ift  w henever th e  p rop erty  effectu a lly  passes to  the  
“ d o n e e ”  b y  an  indirect process w h ich , w a s  con tro lled  a t  every  
sta ge  b y  th e  “  donor ” . h im self. T h e  p u rch ase  .price w as h o t in tend ed  
to  pass in to  th e  ow nersh ip  o f  th e  ap p ellan t, so  th a t  i t  n ever  b ecam e his

1 (1S90) 1 Ch. 02 at 07. * (1926) A . C. 239.
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to  do w ith  as ho w ished  ; th e  prop erty , on  th e  other hand, d id  so p ass in 
accordance w ith  th e  deceased ’s in ten tio n s  and hi consequence o f  .the 
arrangem ents which th e  la tter  had  m ad e to  ach ieve th e  desired result.

I  w ould  d ism iss th e  appeal w ith  costs.

P u l l e , J .— I  agree.

_ A p p e a l  d ism isse d .


