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CHITTAMBALAM
v

DE MEL

COURT OF APPEAL 
AMARATUNGA, J. AND 
WIMALACHANDRA, J.
C. A.NO. 367/2004
D. C., MT. LAVINIA 601/2000/RE '

Writ pending Appeal -  Substantial question of la w -  Premises excepted  -  Rent 
Act, No.7 of 1972, section 2(4)C  -  Benefit -  Is there an onus on plaintiff to 
establish that he was in occupation of premises on 01.01.1980?

Held:

(1) What is relevant under section 2(4) C is not whether the plaintiff himself 
occupied the relevant premises on 01.01.1980, as its owner but 
whether the premises were occupied on that day by its owner  (whether 
it be the plaintiff or not is immaterial) or by a tenant.

APPLICATION for leave to appeal from the order of the District Court of Mt. 
Lavinia.

Case referred to:

(1) Hettiarachchci v Hettiarachchi -  (1994) 2 SRI LR 188 

R.E. Thambiratnam with K.M. Sasangan  for petitioner.

Upali de Almeida for respondent.

Cur.adv.vult

October 20, 2004 .

GAMINI AMARATUNGA, J.

This is an app lica tion fo r leave to appea l aga ins t the o rde r a llow ­
ing pla in tiff responden t’s app lica tion  to execu te  the decree pending  
appeal. In the action filed by the p la in tiff fo r the recovery o f p rem is­
es No. 27/1, Melbourne Avenue, Co lom bo 4, and fo r the o the r re lie f 
cla imed in the pla int, judgm en t was en te red  fo r the p la in tiff. A fte r 
the de fendant-pe titioner filed an appea l aga ins t the judgm en t the
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p la in tiff filed an app lica tion to execute the decree pending the 
determ ination o f the appeal.

The defendant-petitioner had filed his objections to the plaintiff’s 
application. Thereafter the parties have agreed to conclude the inquiry 
by filing written subm issions. A fter both parties filed their written sub­
m issions, the learned judge has made order dated 21.9.2004 allow­
ing the plaintiff’s application to execute the decree pending appeal. 
This application is against that order. On 23.9.2004, upon the exparte 
application o f the defendant-petitioner, this court issued an order stay­
ing the execution o f the w rit o f possession. Upon the appearance of 
the plaintiff respondent, subm issions o f both parties were heard on 
the question o f granting leave to appeal and the continuation of the  
stay order.

In his objections the defendant has stated that if execution pend­
ing appeal is allowed, it would result in causing substantial loss to 
him. In addition he has also stated that a  substantial question of law  
exists to be decided in the appeal.

The substantia l question o f law urged was whether the prem ises 
in question is prem ises to which the Rent Act applied. The learned trial 
Judge in the judgm ent dated 10.2/2003, has held that the prem ises in 
question was prem ises exempted from the provisions of the Rent Act 
under section 2(4) (c) of the said Act.

The Prem ises in question is situated w ithin the limits of the 
Colombo Municipal Council. According to the evidence led in the case 
the prem ises earlier belonged to the plaintiff’s mother who occupied it 
on 1st January 1980 and at that time the plaintiff also occupied the 
same prem ises along with her mother. The plaintiff became the owner 
of the prem ises in 1986 upon a deed executed by her mother. It was  
also in evidence that the prem ises were let to the defendant in 1986 
upon a deed executed by her mother. It was also in evidence that the 
prem ises were let to the defendant in 1998. Section 2(4) (c) of the 
Rent Act which is relevant reads as “ residential prem ises occupied by 
the owner on January 1 st 1980 and le t on o r after that date.” The pro­
vis ions o f the Rent Act do no apply to such premises.

The  subm iss ion  was m ade to us tha t in o rde r to cla im  exem p­
tion unde r the above prov is ion the p la in tiff should have occupied  
the prem ises in question on 1.1 .1980 and since the p la in tiff was not
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the owner as a t tha t date the p la in tiff cou ld not c la im  the benefit o f 
that provision and acco rd ing ly the question w he the r the  p la in tiff d is ­
charged her burden to estab lish  tha t the p rov is ions o f the Rent A ct 
did not apply to the prem ises in question is a subs tan tia l question  
of law to be decided in the appea l. In suppo rt o f th is con ten tion the  
case o f Hettiarachchi v  Hettiarachchi 0) was cited.

Reliance was placed on the judgm en t o f G.P.S. de S ilva, CJ. 50 

where His Lordship has sa id tha t in o rde r to c la im  the benefit o f 
section 2(4)(c) the onus is on the p la in tiff to es tab lish  tha t he was  
in occupation o f the prem ises on 1st Janua ry  1980. (2nd paragraph  
appearing in page 189). The learned Counse l fo r the pe titione r laid  
great stress on the word p la in tiff used by the learned Ch ie f Justice , 
to support his con ten tion tha t in o rde r to c la im  the bene fit o f section  
2(4)(c) the p la in tiff in the p resen t case had to show  tha t she as  
owner occupied the prem ises as a t 1 .1 .1980 and as the c le a r ev i­
dence was tha t she was not the ow ne r as at... 1980, she  was not 
entitled to cla im  the bene fit o f sec tion  2 (4 )(c ). 60.

It is c lear tha t His Lordsh ip  the  C h ie f Jus tice  has used the  word  
“p la in tiff’ in the passage re fe rred to above on the fac ts  o f tha t pa r­
ticu lar case. H owever the  sec tion  does no t re fe r to  a p la in tiff o r to  
the landlord. Section 2 (4 )(c ) as a de fin ition  o f the  p rem ises to wh ich  
the provisions o f the Rent A c t do  no t apply. In h is judgm en t H is  
Lordship has ve ry  c lea rly  se t ou t w ha t is to  be cons ide red in dec id ­
ing whether section 2 (4 )(c ) is app licab le . I quo te  be low  the re levan t 
passage.

‘Turn ing now to the word ing in section 2(4)(c) o f the Rent Act, it 
seems to me that the distinction drawn is between prem ises occupied 70 
by the owner as a t 1st January 1980 and prem ises which had been  
let to a tenant on the said date, as subm itted by Mr. Sam arasekera fo r 
the plaintiff-appellant. Mr. Samarasekara rightly stressed tha t the sec­
tion is concerned with the nature of the occupation and the question 
of title is irrelevant. (page 190, emphasis added).

W hat is there fo re  re levan t is no t w he the r the  p la in tiff herse lf 
occupied the re levan t p rem ises on 1 .1 .1980 as  its owner, but 
whether the prem ises were occup ied  on tha t day  by its ow ne r 
(whether it be the p la in tiff o r not is im m ateria l) o r by a  tenan t. On  
that aspect, the und ispu ted ev idence was tha t as a t the  re levan t so
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date, the p la in tiff’s m other who was the owner o f the prem ises  
occup ied it. Th is  ev idence c learly brings the prem ises in question  
w ith in  section 2(4)(c) o f the Rent Act. There fore the substantia l 
question o f law the pe titione r sought to po in t out does not ex ist at 
all.

The  com p la in t w as a lso made tha t in decid ing w he the r the  
prem ises in question is exem pted from  the provisions o f the Rent 
Act, the learned tria l Judge has applied the provisions o f the  
am ending Act, No. 26 o f 2002 wh ich cannot be taken into account 
in dec id ing the  p resen t case. It is true tha t the learned judge has 90 
re ferred to tha t Act, bu t the judgem en t ind icates that the case has  
been decided w ithou t re ly ing on the prov is ions o f the amending Act.

The  o the r substan tia l question o f law raised by the learned  
counse l was tha t a fte r the period fo r wh ich the prem ises were let, 
the de fendan t pe titione r had become a sta tu tory tenant. However 
the ev idence was tha t before the exp iry  o f the period of- the lease, 
the p la in tiff has term ina ted the lease by notice marked and pro ­
duced as P4. Acco rd ing ly the question o f considering whether the  
de fendant could cla im  the benefit o f the concept o f sta tu tory tenant 
does not arise. ' 100

The de fendan t-pe titione r has not g iven ev idence a t the tria l o r in 
the inqu iry re lating to execution pending appeal. The learned Judge  
has there fore concluded tha t in the absence o f any evidence re la t­
ing to substan tia l loss, the defendant-pe titioner has fa iled to prove  
tha t execu tion o f the decree would cause him substantia l loss. The  
subm iss ion o f the learned counsel fo r the petitioner was that the  
pe titione r has paid as rent a large sum  in excess of the rent payable  
fo r the prem ises and since evidence o f such over payment is ava il­
able on record in the case, it is not necessary to prove the same at 
the inqu iry by g iv ing ev idence again. ■ nc

However the cla im  tha t there was ove r payment o f rent was  
based on the con ten tion tha t the prem ises in question are governed  
by the p rov is ions o f the Rent Act. Once it is decided that the 
prem ises do not com e w ith in the provisions o f the Rent Act, the  
question of ove r paym ent does not arise.

For the reasons se t out above, I agree w ith the conclusion of the  
learned Judge tha t the de fendant-pe titioner has fa iled to satisfy
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Court tha t execution pend ing appea l wou ld  resu lt in caus ing sub ­
stantia l loss to him  o r tha t the re  a re  subs tan tia l questions o f law  to  
be decided in the appea l. A cco rd ing ly  the re  is no basis to g ran t 120  

leave to  appea l aga ins t the  o rde r da ted 21 .9 .2004 . The leave to  
appeal app lica tion is the re fo re  d ism issed  w ith  costs in a sum  o f 
Rs.2500/-.

W IM ALA C H AN D R A , J . I agree .
Application dismissed.


