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C A D E R  (ON B E H A LF O F RASHID KAHAN ) 

vs

O FFIC ER  - IN -  C H A R G E  N A R C O TIC S  B U R EAU

C O U R T  O F  A P P E A L .

B A LA P A TA B E N D IJ. (P /C A )

BASNAYAKE J.

C A  1 2 3 /2 0 0 5 .

H C  C H IL A W  H C B A  1 4 4 /2 0 0 4 .

D E C E M B E R  8 , 2 0 0 5 .

A P R IL  2 4 ,2 0 0 6 .

Poisons, Opium & Dangerous Drugs Ordinance amended by Act No. 13 of 
1984 sections 54A, 54B 83-Bail refused by High Court - No exceptional 
circumstances - Period in rem and-ls it a ground constituting an exceptional 
circumstance?-Bail Act - Does the suspect have a right o f appeal against 
the refusal of bail by High Court? -  High Court (Special Provisions) Act, 19 
of 1990- Constitution-Article 154 P (3), Code o f Criminal Procedure Act 
section 331-When does revision lie?

T h e  petitioner seeks to rev ise  the o rd er o f the High C ourt Judge refusing  

bail and to h ave the suspect re leased  on bail. T h e  charge w as  under the  
Poisons, O pium  and D ang erou s  D rugs O rd inance for possession of 1490  
Kg o f heroin.

H E LD :

(1 )  B a il w ith  re g a rd  to  p e rs o n s  s u s p e c te d  o r a c c u s e d  o f o ffe n c e s  
involving possession  of hero in  is set out in section  8 3  w h e re  the  
accused could be re le as ed  on bail in exceptional circum stances.

(2 )  E xceptional c ircu m stances h ave  not been  defined in the statute .

(3 )  Provision has been  m ade  in the Bail Act to re lease  persons on bail 
if the period of rem and  ex ten d s  m ore than 12 m onths - No such  
provis ion  is fo un d  in th e  P o is o n , O p iu m  and  D a n g e ro u s  D rugs  
O rd in an ce .
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per Eric B a sn ay ake . J. :

"These typ e  o f o ffen ces  a ffec t th e  socie ty  a t larg e . T h e  law  should  
not be m a d e  im potent th a t it does  not se rv e  th e  S o c ie ty  an d  th e  an ti
so cia l e le m e n ts  sh o u ld  n o t be g iv e n  lic e n c e  to  c r e a te  h a v o c  in 
S ociety .1'

(4 )  O rders  refusing to g ran t bail a re  co nsidered  as  fina l O rd ers  ag a in st 
w hich  a p p e a ls  lie . N o  a p p e a l w a s  file d  in th e s e  c a s e s  an d  no  
reasons a re  g iven  w hy  h e  did not lodge an  ap p e a l. T h e  petition  w as  
f ile d  a f te r  fo u r  m o n th s  an d  tw e n ty  d a y s  a f te r  th e  H ig h  C o u rt  
pronounced its o rd er and  no excep tio na l c ircu m stances  have  been  
m e n tio n e d .

Per Eric B a sn ay ake . J. :

“R evision  like an  a p p ea l is d irec ted  tow ards th e  correc tion  o f errors , 
but it is superv isory in n atu re  and  its ob jec t is d ue  ad m in is tra tio n  o f 
justice and  not p rim arily  or so le ly  th e  re le va n c y  o f g riev an ces  o f a  
party. R ev is io nary  pow ers  should be exerc ise d  w h e re  a m iscarriag e  
o f justice has occurred  d ue  to a fu n d am en ta l ru le o f p ro ced u re  being  
vio la ted , but only w h e n  a strong ca se  is m a d e  out am ounting  to a  
positive m isc arriag e  o f ju s tic e ”.

A P P L IC A T IO N  in revision  from  an o rd er o f the H igh C ourt o f C h ilaw .

C a s e s  re fe r re d  to :

(1 )  Milroy Fernando vs. A. G. C A  Bail 5 4 2 /9 0 -  H . C . C h ilaw  AB 2 /8 9

(2 )  O. I. C. Police Narcotics Bureau vs Kanahaia Gamage Suneetha 
(C A  Rev. 3 /2 0 0 2 , H .C . C o lom bo  - BA 4 5 4 /0 2 )

(3 )  Gurusamy vs Ramalingam C A  1 1 9 /2 0 0 0 ,H C  C o lom bo  3 2 2 /0 2

(4 )  Nevile Fernando vs. O. I. C. Terrorist Investigation Unit C A  4 4 /0 2 ,  

H C  N e go m b o  B 24

(5 )  Abdul Cader Mohamed vs O. I. C. Police Narcotics Bureau C A  

P H C  A P N  2 0 9 /2 0 0 3

(6 )  Mohamed Siddik vs. O.l.C North Crime Division Petiyagoda CA  

(P H C ) A P N  1 5 0 /2 0 0 3 )  H C  C o lom bo  1 4 8 8 /0 3

(7 )  In re Charles Rose 14 T im es  LR  2 1 3

(8 )  Hikayat Singhe Vs Emperor A IR  1 9 3 2  pg 2 0 9

(9 )  Ram Chandra vs State A IR  1 9 5 2  M B  2 0 3  a t 2 0 4
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(10) State vs Veerapandy 1979 cr. L. J. 455 at 458 (Mad)
(11) Emperor vs H. L. Hatchinson ALR 1931 ALL 356 at 358
(12) Nagendra Nath vs King Emperor AIR 1924 Cal 476
(13) Queen vs Liyanage 65 NLR 2
(14) Madan Mohan Singhe vs State of Uttra Pradesh 1986 Cr LJ 1441 

at 1444 (All)
(15) Abdul Hamidkhan Pathan & etc vs State of Gujarat and Others 

1989 Cri L. J. 468 at 476 Guj
(16) Anuruddha Ratwatte and Others vs A. G. 2003 2 SLR 39
(17) AG vs Gunawardana 1996 2 SLR 149 at 156
(18) Colombo Apothecaries Ltd and Others vs. Commissioner of 

Labour 1998 3 SLR 320
(19) In Re the Insolvency of Hayman Thornhill 2 NLR 105
(20) Rustom vs Hapangama & Co 1978 - 79 - 80) I SLR 356
(21 ) Gunawardena vs Orr 2 ACR 172
(22) Ameer vs Rasheed 6 CKLW 8
(23) Perera vs Silva 4 ACR 79
(24) Alima Nachiya vs Marikar 47 NLR 82
(25) Fernando vs Fernando 72 NLR 549
(26) Hotel Galaxy (Pvt.) Ltd. Vs. Mercantile Hotels (Management Ltd 

1987 1 SLR 5
(27) Vanik Incorporation Ltd vs Jayasekera 1997 2 SLR 365

M. Jiffry for Petitioner.
Anoma de Silva SC. for Attorney General.

Cur. adv. vult.

March 16, 2006.
ERIC BASNAYAKE J.

The petitioner is seeking to revise the order of the learned High 
Court Judge dated 5 .1.2005 and to have the suspect released on bail. 
The petitioner in his petition filed in the High Court of Chilaw stated 
that the suspect was a driver by profession. While returning from 
Mannar the van driven by the suspect was stopped and searched by 
the 1 st respondent and thereafter the suspect and another were taken
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in to custody while two others who travelled in the van escaped. The  
suspect was thereafter produced before the Magistrate of Puttalam  
and remanded on a charge of possession of heroin. The petitioner 
submitted that the suspect did not have in his possession any  
dangerous drugs. The petitioner alleged that the suspect had made  
arrangements to marry. Further that the suspect has no previous 
convictions and is a person of good character. The learned High Court 
Judge refused bail on the ground that there were no exceptional 
circumstances to release the suspect on bail.

The suspect was arrested on 12.08.2004 by the 1 st respondent on 
a charge under the Poisons, Opium and Dangerous Drugs Ordinance 
as amended for possession of 1,490 kg of heroin. The pure quantity is 
said to be 334 grams. The petitioner states that the suspect is 26  
years of age and the bread winner of the family and his dependents 
including his mother is undergoing immense hardship and suffering 
due to the incarceration of the suspect. The petitioner does not mention 
any grounds to revise the order of the learned High Court Judge.

The princip les re lating  to  bail in heroin  cases

Bail with regard to persons suspected or accused of offenses 
involving the manufacturing, trafficking, importing or exporting or 
possession o f heroin, cocaine, m orph ine or opium is set out in 
section 83 of the Poisons, Opium and Dangerous Drugs Ordinance as 
amended by Act 13 of 1984 which is as follows:

“No person suspected o r accused o f an offence under 
Section 54a o r Section 54b o f th is  O rd inance  shall be 
re le a s e d  on b a il, e x c e p t  by th e  H ig h  C o u rt, in  
exceptional c ircu m stan ces”

The exceptional circumstances have not been defined in the statute.
I shall mention here some cases where bail has been granted. In M ilroy  
Fernando vs. A tto rney  G e n e ra l(1> the accused was taken in to custody
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with three others for possession of 14 kilo grams of heroin. The following 
facts transpired in this case, namely:

* Heroin was found among the bales of textiles stored in a boat.
* The suspect was merely a workman in the boat.
* The suspect had been in remand for a period of 16 months.
* The Government Analyst’s report is not as yet available.
* Therefore the indie tment cannot be ready in the near future.

The suspect was released on Rs. 100,000/- cash bail with several 
other conditions. In O. /. C. Police  N acotics Bureau vs. Kanahala  
Gam age Suneetham the suspect was released on bail in a sum of Rs.
100,000/- in addition to other conditions. The facts are as follows:-

* The suspect was arrested with 134.1 grams of heroin
* The suspect was in remand for a period of over one year.
* Indictment had already been sent.
* There were neither previous convictions nor pending cases.
* The husband of the suspect too had been in remand.
* The six year old child was left behind unattended.

The court considered as a special circumstance the fact that both 
parents had been in remand and their child was left unattended.

In G urusam y vs. R am alingam (3) the facts are as follows:

* The quantity of heroin in possession -  6.2 grams.
* The period of remand - 23 months.
* The Government Analyst's Report was sent on 31.07.2001

* There were neither previous convictions nor pending cases.
* The indictment had not been sent although the State Counsel was 

given five dates to forward the same.

The Court of Appeal in their Order did not refer to any of the above 
facts constituting exceptional circumstances, but bail in a sum of
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Rs. 100,000/- cash bail “considering the long period of rem and”. In 
N eville  Fernando vs. O. I. C. Terrorist investiga tion  U nit*) the Court of 
Appeal on 6 .2 .2003  enlarged the suspect on cash bail in a sum of 
Rs. 50,000/- in addition to other conditions. The facts in this case are:

* The suspect was taken in to custody with 14 Kilo grams of heroin
* The suspect had been on remand for a period of one year ten months.
* The Indictment had already been despatched to the relevant High 

Court
The learned Counsel for the suspect submitted to court that trial would 
not be taken for at least five months due to the heavy trial roll. His 
Lordship Justice Edirisuriya held that “ends of Justice will be met by 
granting bail” and again the court dos not refer to any of the above 
facts constituting exceptional circumstances.

In Abdul Cader M oham ed vs. O .l.C . Po lice  N arco tics  B ureau (5) the 
accused was charged for aiding and abetting the commission of the 
offence. He was in remand for a period of one year and four months. 
As the State Counsel did not object to bail, the court without giving 
reasons, granted bail on 10.11.2003 in a sum of R s.100 ,000/- cash 
bail with two sureties who should be government servants. In M oham ed  
Siddik vs .O .I.C  N orth  C rim e D ivis ion, P e liyagoda(6) the suspect was 
arrested with six others. Nothing was recovered from this suspect. 
Hence the court enlarged the suspect on bail in a sum of Rs. 75,000/ 
- with other conditions. No  reference was m ade to exceptional 
circumstances.

In the six cases mentioned above, it was only in one case the court 
considered the facts constituting exceptional circumstances in granting 
bail. In all the other cases the court refrained from referring to a specific 
ground as constituting exceptional circumstances. Therefore, the 
question is, should the facts of those cases be considered as 
constituting exceptional circumstances? In M ilroy  F ernando 's  case 
the court allowed bail after considering the extent to which the suspect 
had been involving in the commission of the crime.
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Could we consider the period in remand as a ground constituting an 
exceptional circumstance? Provision has been made in the Bail Act 
to release persons on bail if the period of remand extends more than 
12 months.. No such provision is found in the case of Poison, Opium 
and Dangerous Drugs Ordinance. Although bail was granted in some 
of the cases mentioned above. None of these cases refer to the time 
period in remand as constituting an exceptional circumstance. Hence 
bail cannot be considered on that ground alone. It appears from the 
cases cited above that there is no guiding principle with regard to the 
quantity found either. The fact of despatching the indictment too cannot 
be considered either for or against the granting of bail. In one of the 
cases mentioned above, the fact of not sending the indictment was 
considered in favor of granting bail while in another case, sending the 
indictment was not considered to refuse bail.

Heroin has become a m enace in our society. It is not easily 
detectable. Due to the fact alone, the tendency to commit this kind of 
crime repeatedly has become feasible. The repetitive factor prevalent 
in this sort of crime and the difficulty of detection are significantly 
strong reasons for refusing bail in this type of cases.

It appears that the above cases do not lay down a rule with regard 
to allowing or refusing bail. Therefore the rules that govern bail in 
other cases become relevant. In re Charles Rose(7>. granting or refusing 
bail, courts generally take in to consideration the following points:

(1) The nature of the accusation;
(2) The nature of the evidence in support of the accusation;
(3) The severity of the punishment which conviction will entail;
(4) The chances of the accused absconding if released on bail;
(5) The character, means and standing of the accused;
(6) The danger of the offence being repeated or
(7) Whether the accused, if released on bail is likely to -

(a) tamper with the prosecution evidence or
(b) to get up false evidence in support of the defence

(8) Larger interests of the public
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These are not exhaustive or inflexible tests. It was held that save in 
exceptional cases persons accused of crimes with long terms of 
imprisonment should not be relesed on bail. H ika ya t S inhe vs. 
Emperor<8> Ram  C handra vs. S ta te d  at 204.

If a prim a facie case has been m ade out by the 
prosecution, and if there appear reasonable grounds 
for believing that the person accused has been guilty 
of an offence punishable with death or im prisonm ent 
for life, he shall not be released on bail pending 
d is p o s a l of th e  c a s e , u n le s s  e x tra o rd in a ry  
circum stances intervenue favouring the accused.
(S ta te  vs Veerapandy<10) at 458 (Mad)

The grant of bail should be the rule, refusal of bail should be the 
exception P er M ukerji J  in Em peror vs. H. L. H utch inson (11> at 358  
Nagendra Nath vs. King Emperor<12). Sansoni J in Queen vs. Liyanage(13) 
said, however that “ it is not to be thought that the grant of bail 
should be the rule and the refusal of bail, the exception, where 
serious non bailable -  offences of this sort are concerned; bail is 
in such cases granted only in rare instances and for strong and 
special reasons, as for instance where the prosecution case is 
prima facie weak” .

In M adan M ohan S inghe vs. State o f  U ttra P radesh{U] bail was 
refused even after one year in remand, due to the nature of the offence 
committed, namely double murder and the nature of the evidence in 
support. It should not be forgotten that in murder cases the accused 
commits the murder of one or more, comparatively few persons, while 
those persons dealing with drugs are causing the death of a number 
of persons in the society and or ruining their lives. Thus they are a 
hazard to the society and if released on bail, they are likely to continue 
their nefarious activity of continuing the business of traffick ing  in 
intoxicants clandestinely. These types of offences affect the society 
at large. The law should not be made so much impotent that it does 
not serve the society, and the anti social elements should not be given
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license to create havoc in society. Law should be interpreted in such 
a manner that it gives protection to the society from anti - social 
elements which create havoc. Otherwise lawlessness and anti - social 
elements would affect the fibre of the society as a whole (Abdul 
H am idkhan  Pa than  and  etc. vs. S ta te  o f  G u ja ra t and  O thers  (1S) 
476.

When a person is found guilty of possessing heroin, anything more 
than 2 grams, the mandatory punishment is either death sentence or 
life imprisonment. The severity of punishment may be one reason to 
have the suspects in remand until the conclusion of the trial. Another 
reason would be the repetition of the crime without detection. It is not 
possible for the police to be behind a particular suspect. Unlike in any 
other crime where the traces could be left behind; for example in a 
murder case, a dead body in the most likely circumstance would be 
found. In cases concerning heroin the offence can be committed without 
being detected as there wouldn’t be any traces. Therefore I am of the 
view that not having previous convictions and not having any cases 
pending cannot be considered as grounds when considering bail.

Does the suspect have a right of appeal against the refusal of 
bail by High Court?

Orders refusing to grant bail are considered as final against 
which appeals lie (Anuruddha  R atw atte  and O thers vs. The A tto rney  
G enera l/ 16>

High Court of the Provinces (Special Provisions) Act, No. 19 of 1990 
makes provision with regard to appeals. Section 9 of the Act is as 
follows:

Section 9 : Any person aggrieved by ( a ) ........

(b) a final order, judgment or sentence of a High Court 
established by Article 154P of the Constitution in 
the exercise of its jurisdiction conferred on it by
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paragraph (3) (a) or (4) of the Constitution may 
appeal therefrom to the Court of Appeal.

Article 154P  (3)(a ) is as follows: Every such High Court shali-

(a) exercise according to law, the original criminal 
jurisdiction of the High Court of Sri Lanka in respect 
of offences committed within the Province.

The procedure is laid down in section 331 of the Code of Criminal 
Procedure Act which is as follows : 331 (1 ) An appeal under this 
Chapter may be lodged by presenting a petition of appeal or application 
for leave to appeal to the Registrar of the High Court within fourteen 
days from the date when the conviction, sentence or order sought to
be appealed against was pronounced ......... (4) The petition of appeal
...... shall contain a plain and concise statement of the grounds of
appeal.

No appeal was filed in this case. Instead the petition in this case  
was filed on 25.05.2005 that is four months and twenty days after the 
High Court pronounced its order. The petitioner in his petition does not 
mention any grounds under which he is callenging the learned High 
Court Judge’s order. He does not allege that the learned High Court 
Judge failed to consider any exceptional circumstances. No such 
exceptional circumstances have been mentioned.

The petitioner does not disclose any reasons why he did not exercise 
the appellate jurisdiction of this court.

Does revision lie?

Revision like an appeal, is directed towards the correction of errors, 
but it is supervisory in nature and its object is due adminstration of 
justice and not primarily or solely, the relieving of grievances of a 
party. An appeal is a remedy, which a party who is entitled to it, may 
claim to have as of right and its object is the grant of relief to a party
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aggrieved, by an order of court, which is tainted by error. Revision is 
so much regarded as designed for cases in which an appeal does not 
lie. A tto rn e y  - G e n e ra l vs. G u n a w a rd e n a (Ui at 156, C olom bo  
Apothecaries Ltd. and O thers vs. C om m issioner o f  Labour.{,®J The 
power of revision vested in this court is discretionary. The power will 
be exercised when there is no other remedy available to a party. It is 
only in very rare instances where exceptional circumstances are 
present that courts would exercise powers of revision in cases where 
an alternative remedy has not been availed of by an applicant. In Re 
the insolvency of Haym an Thornhill Rustom vs. Hapangama & C o (20> 
G unawardena v s .O rr (21) A m eer vs. R asheed(22) Perera Vs. S ilva  (23) 
Alim a Nach iya vs. M arikad2̂  Fernando vs. Fernando (25> H ote l G alaxy  
(Pvt) Ltd. Vs. M ercantile  H ote ls  M anagem ent Ltd.<26>-

Dr. Ranaraja J. observed in the case of Apothecaries that (supra) 
“the petitioners have without seeking the remedy by way of appeal 
available to them as of right, sought revisionary relief which this court 
considered misconceived in the circumstances. The petitioners have 
failed to satisfy this court that there has been a miscarriage of justice 
or any exceptional circumstances requiring this court to exercise its 
discretionary revisionary jurisdiction.” Revisionary powers should be 
exercised where a miscarriage of justice has occurred due to a 
fundamental rule of procedure being violated, but only when a strong 
case is made out amounting to a positive miscarriage of justice. (Vanik 
Incorporation L td  vs. Jayasekera).27

The petitioner in this case had failed to exercise the statutory 
power that was available to him. He had failed to mention the grounds 
of a p p e a l. He had a lso  fa ile d  to m ention any e xcep tio n a l 
circumstances in order to come by way of revision. Due to the above 
reasons this application is refused.

BALAPATABENDI J. —  / agree.

Applica tion  refused.


