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THE KING v. PIYASENA.

64—D. C. Colombo, 395.

C ognate offences— Charge o f th e ft— P ow er o f C ourt to  convic t accused o f assisting  
in. disposal o f sto len  p ro p erty— D oubt w h ich  offence th e  facts p ro ved  w il l  

. co nstitu te— C rim inal P rocedure Code, ss. 1S1 and 182.
Where an accused person is charged with the offence of. theft under 

section ,367 of the Penal Code, the Court has no pow er, to convict him 
of' the offence of assisting in the disposal of stolen property under section 
396 of the Penal Code.

Sections 181 and 182 of the Criminal Procedure Code which enable a 
Court, when an accused is charged with one offence, to convict him of 

. another offence apply where the different offences contemplated- are 
cognate offences and' it is doubtful which of these offences the facts 
proved will ultimately be found to constitute.

The doubt must arise from the nature of facts or series of facts and 
not from a failure to appreciate the value of unambiguous facts or from 
an inaccurate view of the position in law arising from those facts.

PPEAL from  a conviction by the D istrict Judge of Colombo.

H. V. Perera, K .C. (w ith  him  'N. M. de S ilva ) , for accused, appellant.

H. W. R. W eerasooriya, C.C., for Crown, respondent.
Cur. adv. vu lt. •

Novem ber 26, 1942. S o ertsz  J.— . ' - ■ ’
On February 24, 1942, Inspector Mar j an reported to the Magistrate’s 

Court in  Colombo, that the appellant and another had com m itted theft 
of a m otor car, an offence punishable under section 367 of the Penal Code.

On that day, the appellant surrendered to the Court" and; after the  
evidence of P , S. Herath had been recorded, the Magistrate explained to 
the appellant, in  conform ity w ith  section .156 of the Criminal Procedure 
Code, th e charge in  respect of w hich the inquiry w as being held. The 
non-sum m ary form  appearing at page 23 of the proceedings in the
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M agistrate’s Court show s that the charge o f w hich  inform ation w as  
given  to th e appellant w as that o f theft, an offence punishable under 
section  367 o f th e P en a l Code.

Thereafter, the evidence o f several w itnesses w as taken on several 
subsequent dates, and, at th e close o f th e case for th e prosecution, the  
M agistrate, acting in  com pliance w ith  sections 159 and 160 of th e Crim in a l 
Procedure Code, read and explained  to the appellant the charge fram ed  
against him  as one of abetm ent of theft, “ an offence punishable under 
sections 367 and 102 of th e P en al Code The appellant w as duly  
cautioned and he m ade a statem ent purporting to exculpate h im se lf . The 
M agistrate, then, com m itted th e  appellant for trial before th e D istrict Court.

In the D istrict Court, the indictm ent presented against the appellant 
charged h im  w ith  th e offence of th eft under section  367 of th e  Penal 
Code, and this rem ained th e charge throughout th e  trial.

A t the conclusion of the trial, th e  Judge convicted th e appellant of th is  
offence, and sentenced h im  to a term  o f one year’s rigorous im prisonm ent.

The appellant now  appeals, and the m ain questions subm itted for our 
consideration a r e : —

- a) W hether, on the evidence, the charge of theft can  be said to  h ave  
been esta b lish ed ;

\b )  W hether, in  the event of its  being found that th e charge o f -theft 
has not been  established, it  is open to us to alter th e  conviction  
to one under section 396 of th e  P en al Code, on the footing that 
th e evidence establishes that th e offence o f th e appellant w as  
that o f voluntarily  assisting in  the disposal o f property w hich  
h e knew  or had reason to .b e lieve t o -b e  stolen  property, an  
offence under section  396 of th e P en al Code.

It is, I think, clear that, so far as th e appellant is concerned, it  is  
im possible to sustain the charge o f theft. The evidence is  that, a t the  
tim e the appellant first cam e to take part in  th e transaction out of w hich  
th is case arose, the offence of theft has already bgen com m itted. The 
car had been  taken com pletely out of th e  possession  of the owner. The  
appellant, i f  h e  w as gu ilty  o f theft, w as gu ilty  on ly  under th e English Law, 
in  the sense that h e  w as an accessory after th e fact, but n ot gu ilty  of 
th a t offence, in  the v iew  of our Lav/. U nder our Law, on th e evidence  
in  the case, h e  w ould  be guilty , if  h e w as gu ilty  at all, o f an offence under 
section 396 of th e P en al Code.

Crown Counsel does n ot d ispute that the position is as I  h ave s ta te d . 
it  to be. B ut he subm its that th e evidence establishes that th e appellant 
com m itted th e offence of assisting in  th e disposal o f stolen  property, and  
h e  asks us to a lter the conviction from  one of theft, to one under 
section 396 of the P en al Code.

H ie  first question, then, is w heth er it  is  open to us to do w h at w e  are 
invited  to do.

Crown Counsel relies m ain ly  on sections 171, 181 and 182 o f  th e  
Crim inal Procedure Code, read w ith  section  347.

I do not th ink  that section  171 has any application in  a case lik e  this. 
The illustrations appended to that section m ake that perfectly  clear.
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To charge a man w ith  theft w hen the evidence discloses that his real 
offence is, say m ischief, is, no doubt, an error in a certain sense, but that 
is not the kind of error contem plated by section 171.

The answer to the question raised seem s to m e to depend on the  
interpretation of sections 181 and 182 of the Criminal Procedure Code. 
Section 182 is th e only relevant section, in the circumstances of this 
case, that can be advanced, as enabling a Court, w hen an accused is 
charged w ith  one offence, to convict him  of another offence, although he 
was not specifically charged w ith  it, if  it appears from the evidence 
that he m ight have been charged w ith  it. But the scope of this section  
is expressly lim ited to ‘‘ the case m entioned in the preceding section ". 
That section is in  these term s :

“ If a single act or series of acts is of such a nature that it is  doubtful 
w hich of several offences the facts that can be proved w ill constitute, 
the accused m ay be charged w ith  all or any one or more of such  
offences and any number of such charges m ay be tried at one trial and 
in. a trial Court the Suprem e Court or a D istrict Court m ay be included  
in  one and the sam e •'indictm ent; or he m ay be charged w ith  having  
com m itted one of the said offences w ithout specifying which o n e .” 
The illustration appended to this section shows that the different offences 

contem plated are cognate offences, and it is doubtful w hich of these  
acts or "series of acts may, ultim ately, be found to constitute. This 
section, however, postulates a case in w hich a doubt arises from the  
nature  of the fact or series of facts and not from a failure to appreciate 
the value of unam biguous facts or from an inaccurate v iew  of the position  
in law  arising from those facts.
. The present case cannot, in m y opinion, be brought under this section  
because, in  this case, the facts or series of facts relied  upon by the prose­
cution as against the appellant “ is of such a nature that it cannot be 
said to be' doubtful w hich of several offences those facts if  proved w ill 
constitute ”. Indeed, the facts relied upon from beginning to end, both in  
th e M agistrate’s Court and in the D ist'ic t Court, w ere quite inconsistent 
w ith  the offence of theft. If they w ere established they pointed  
unequivocally to an offence under section 396 of the Penal Code.

Crown Counsel relied also on section 347 (b) (11) of the Criminal 
Procedure Code. B ut that sections does not, in m y opinion, m ean any­
thing m ore than this. On appeal, the verdict m ay be altered in the  
circum stances such as are provided for in  sections 181, 182 and 183 (a ) , 
and 307 of the Crim inal Procedure Code, that is to say the verdict can 
be altered from  one offence to another offence of w hich the trial Judge 
h im self could have found the accused guilty  w ithout fram ing a new  
charge. That w as the view  takenftind~if'T'-may say respectfully, correctly  
taken, by Howard C.J. in S iriw ardaneham y v. S inn etam by  \

In  regard to the case of B rereton  v . Ruebun R a tru n h a m y5 cited to us, 
that w as a case in w hich the verdict w as held  to be alterable in  the  
circum stances that, by an oversight, an accused had been charged and 
convicted of an offence under an Ordinance which" had run its term  of 
years and had been superseded by another Ordinange w hich reproduced 
th e indentical offence and under w hich he should have been, but w as not 

> 43 N . L . R. 119. 2 19 c. L. W. p . 11.
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charged. That w as a case that w as w ith in  section 171 of the Crim inal 
•Procedure Code, and the verdict could have been altered under section 347 
of th e Crim inal Procedure Code. The case of R ex  v. B airn  S i l v a 1 
w as one in  w hich an accused w as convicted of the offence of conspiracy 
said to have been com m itted at a tim e w hen conspiracy had not come 
into the Statute Book as a d istinct offence. The conviction w as altered  
to an abetm ent of the offence, the com m ission of w hich  w as alleged to  
be the purpose of the conspiracy. Such an alteration is easily  understood  
One form  of abetm ent is conspiring to do a thing and it w as found, in 
that case, that the principal offence had been com m itted. This case is, 
by no m eans, a precedent for w hat w e are asked to do here.

Crown Counsel relied  strongly on the judgm ent in the case of The 
K in g  v. A m olis'. In that case, the accused had been charged w ith  
retaining stolen property know ing it to be stolen. The facts disclosed  
that if  any offence w as com m itted “ it w as the offence of theft and hot 
that of retaining stolen  property ”. The Judge invited  Counsel for the  
Crown to amend the indictm ent. He did not accept the invitation  and 
the Judge after trial acquitted the accused of the offence charged on the 
ground that the accused had given  an account of h is possession of the 
property and the Judge took the v iew  that “ the circum stances of the 
case do not show that th is cannot be a true account ”. On appeal,
Bertram  C.J. regretted that he could not “ share that charitable v iew  of
the learned Judge ”, but w en t on to convict the accused of th eft in 
pursuance of section 182. In doing that, he observed as fo llow s : —“ The' 
learned D istrict Judge w as perfectly  right in  saying that; the evidence  
disclosed theft or nothing. It w as open to him , however, under 
section 182 of the Crim inal Procedure Code to convict the accused of
theft, if  he thought the circum stances of the case, justified ”.

V

W ith great respect, I find it difficult to reconcile that v iew  w ith  
"sections 181 and 182. If it  w as perfectly  clear, as it w as held  to be, and 
as it w as in  fact, that the offence of the accused, on the facts of that
case, w as th e ft dr nothing, section 181 of th e Crim inal Procedure Code
does not com e into operation at all. The condition precedent for its  
operation is, as I have observed, the ex istence of a genuine doubt arising  
from  the nature of the facts in the case. If section 181 does not 
operate it  necessarily fo llow s that section  182 does not apply.

For these reasons, I am of opinion that the appellant w as w rongly
convicted of theft, and that it is not open to us, on. appeal, to alter that
conviction in the m anner suggested.

I w ould, therefore, set aside the conviction and send the case back to the  
D istrict Court for the accused to be indicted on a charge under section 396 
and to be tried on that charge. I send the case back to the D istrict 
Court and not to the M agistrate’s Court for proceedings ab in itio , in  
view  of the ruling given  by the m ajority of th e Bench in the D ivisional 
Bench case of The K in g  v . V a llayar S illam barem  
d e  K r e t se r  J.—I agree.

S e t aside.
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