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Movable property—Standing tobacco crop—Seizure in execution—Civil
Pror'edure Code, s. 227.
A standing tobacco crop is movable property for purposes of seizure 

under the Civil Procedure Code.

^ J ^ P P E A L  from  a ju d g m en t o f  the C om m ission er o f  R eq u ests , Jaffna.

N. Kumarasingham for the appellant.
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Cur. adv. vult.

D ecem b er  21, 1944. J ayetileke J .—

T his is a s im ple  case. In  execu tion  o f  a decree  en tered  against the 
first and secon d  defen dan ts in action  X o . 7 ,922  o f  th e  D istr ict C ou rt of 
Jaffna, the F isca l seized  a tob a cco  crop  standing on  a land  ca lled  N adun- 
kanny, o n  M ay  8, 1943. H e  treated  the crop  as m ovab le  p rop erty  and 
effected  the seizure in the m ann er in d icated  in  section  227 o f  the C ivil 
P rocedu re cod e . O n M a y  9, 1943, the first and secon d  defen d an ts and 
their son -in -law , the th ird  d efen dan t, reaped  and rem oved  the crop  that 
was 'u n d er seizure. T h e p la in tiff th ereupon  in stitu ted  th is action  for 
th e recovery  o f  R s . 250 as dam ages. T h e learned  C om m ission er d ism issed  
the action  on  the ground th at the ev id en ce  as to  th e seizure w as con flicting . 
I t  seem s to  m e  th at th e ju d g m en t can n ot b e  su pported  on  th is ground . 
T he officer w h o  e ffected  the seizure has g iven  v e r y  defin ite ev id en ce  as to  
w hat he d id . I n  the a b sen ce  o f  any ev id en ce  to  th e con trary  there is no 
reason w h y  • h is  ev id en ce  sh ou ld  n ot be a ccep ted . C oun sel fo r  the 
respondent sou gh t to  su pport th e ju d g m en t on  the grou nd  th at the 
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seizure w as bad in law . H e  urged th at a standing crop  should be treated 
as im m ovable property for the purposes o f  seizure under the C ivil Procedure 
C ode and relied on the follow ing decisions o f  the Indian  C ourts: Jwala 
Dei v. Pirbha 1 ; Maddya v. Yenkatta 2; and Sadu v. Sambha s. I  do not 
th ink  any guidance is to  be found from  these decisions w hich  turned upon 
the definition o f the expression  “  im m ovable  property ”  in the G eneral 
Clauses A cts o f 1868 and 1887. T he defin ition  reads: —

“  Im m ova b le  property shall include land, benefits to  arise out o f  
land, and things attached  to  the earth or perm anently  fastened to  
anything attached to  the e a rth .”

Counsel for the appellant invited  m y  attention  to  the case o f Per era v. 
Perera 4 in w hich  it w as h eld  that an agreem ent in respect o f a 
tob acco  crop  need not be notarially execu ted  inasm uch as a tobacco  crop 
is jructus industriales.

In  the case of Lee Hedges & Co. v. Saville 5 it was poin ted  out that as 
regards contracts affecting crops and vegetation  a distinction  has to be 
draw n betw een  jructus naturales and jructus industriales. The form er 
expression  applies to crops w hich  draw  their nourishm ent principally 
from  the soil and the latter to crop  produced  by the m anual labour o f 
m an in  sow ing and reaping, planting and gathering. G row ing crops if  
jructus naturales, are part o f  the soil before severence and an agreem ent 
in  respect o f th em  is governed  by  section  2 o f the Prevention  of Frauds 
O rdinance (C ap. 57). G row ing crops if jructus industriales are chattels 
and an agreem ent in resp ect o f them  is governed by  the Sale of G oods 
O rdinance (C ap. 70). T ob a cco  is sow n, cu ltivated  and reaped annually. 
I t  is produced  essentia lly  by  the -la b ou r  o f  m an and m u st be considered 
as jructus industriales. T h e seizure of the crop  has, in m y opin ion , been 
properly  m ade. I  w ould  accord ingly  set aside the judgm en t appealed 
from  and send the case back  for issues 4 and 5 to be decided . The 
appellant is en titled  to the costs  o f appeal. A ll other costs will abide the 
final result.

Appeal allowed.
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