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Landlord and tenant - Ejectment of tenant on the ground that he has been 
convicted of using the premises for an immoral or illegal purpose - Section 
22(l)(d) of the Rent Act - The proper test for applying section 22(l)(d). 

The plaintiff (landlord) instituted action for the ejectment of the defend­
ants who were tenants of business premises let to them where they 
carried on a business of a Pharmacy under the name of "Rex Pharmacy". 
The ground of ejectment was that the 1st defendant had been convicted 
of using the premises for an illegal purpose within the meaning of section 
22( l)(d) of the Rent Act. The 1 s t defendant was convicted of refusing to sell 
a packet of Lactogen milk powder whilst he had 21 packets of such milk 
in his possession, an offence punishable section 8(2) read with section 
8(6) of the Control of Prices Act 

Held : 

The plaintiff had failed to prove the ground of ejectment in section 22( 1 )(d) 
of the Rent Act. The conduct of keeping milk powder in the premises does 
not per se amount to the user of the premises for a illegal purpose. The 
illegal conduct was referable only to the refusal to sell. 

Per S.N. Silva. CJ. 

" the proper test would be to ascertain whether the tenant or such 
other person occupying as provided in the section took advantage of the 
rented premises and the opportunity it afforded for the immoral or illegal 
purpose which in turn results in the conviction for an offence". 
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January 21, 2000 
S.N. Silva, C. J. 

The Plaintiff Respondent Appellant ("Plaintiff) has insti­
tuted this action for the ejectment of the Defendant Appellant 
Respondents ("Defendants") who are the tenants of the premises 
bearing assessment No. 23 Dalada Veediya, Kandy. The De­
fendants have been carrying on the business of a Pharmacy on 
a partnership basis under the name of "Rex Pharmacy" at the 
said premises. It is common ground that the standard 
monthly rent of the premises computed in terms of Section 4 
of the Rent Act does not exceed Rs. 100/- and proceedings for 
ejectment were instituted on the basis of two grounds permit­
ted under Section 22(l)(d) of the Rent Act in respect of such 
premises. 

They are: 

(i) that the Defendants have been guilty of conduct 
which is a nuisance to adjoining occupiers, 

(ii) that the 1 st Defendant has been convicted of using 
the premises for an illegal purpose. 
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Learned D istrict Judge  en te red judgm en t in favour of the 
Plaintiff. He has  come to findings in favour of the Plaintiff 
on both  g rounds s ta ted  above. But, Counsel for the Plaintiff 
h as  not sough t to su p p o rt the ground based  on conduct 
am ounting to a  nuisance.

In the  C ourt of appeal it h as  been agreed by both  Counsel 
th a t the decision in the appeal on the ground of the alleged use 
of the prem ises for an  illegal purpose, involves a substan tia l 
question of law. Accordingly, the C ourt of Appeal acted in 
term s of Rule 12 of the C ourt of Appeal (Appellate Procedure) 
Rules of 1990, allowed the appeal pro form a and  granted leave 
to appeal to th is Court, on the su b stan tia l question of law 
form ulated as follows:

“W hether the conviction of the ten an t u n d e r Section 8(2) 
and  8(6) of the Control of Prices Act, for denial by the 
ten an t th a t the ten an t has  articles for sale by stating  tha t 
he h as  not got the articles, fell w ithin the am bit of section 
22(l)(d) of the Rent Act."

The 1st D efendant ten an t w as charged along with ano ther 
in case no. 11236, M agistrates Court, Kandy, with having on 
7.9.79, com m itted an  offence pun ishab le  un d er Section 8(2) 
read w ith Section 8(6) of the Control of Prices Act. The offence 
referred to in the question of law s ta ted  above was com mitted 
by th e  refusal to sell a packet of Lactogen in fan t milk powder 
to a  Price Control Officer (decoy) w hilst he had  21 packets of 
su c h  milk powder in his possession. After the  prosecution 
w as institu ted , the charge w as w ithdraw n against the other 
accused  and  the 1st D efendant pleaded guilty to the charge on 
7.9 .79 itself. He w as accordingly convicted and  fined a  sum  of 
Rs. 3 5 0 /- .

The relevant provisions of Section 22( 1 )(d) of the Rent Act 
reads thus:

“N otw ithstanding anything in any  o ther law, no action or 
proceedings for the  ejectm ent of the  te n a n t of any prem ises
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the s tan d a rd  ren t (determ ined u n d e r section 4) of w hich
for a  m onth  does not exceed one h u n d red  rupees shall be
institu ted  in or en tertained  by any  court un less  w here-

(a) ........;.....................

(b) .............................

(c) ...............................

(d) the te n a n t or any person resid ing or lodging w ith him  
or being h is su b te n a n t has, in th e  opinion of the
C ourt.......... been convicted of using  th e  prem ises for
an  im m oral or illegal p u rp o s e ............”

C ounsel for the Plaintiff contended  th a t th e  offence u n d er 
Section 8(2) of the Control of Prices Act com prises of the 
following th ree ingredients :

(i) carrying on busin ess  a t  any prem ises;

(ii) having in possession  for p u rpose  of trade  a  stock of 
articles in respect of w hich the  price is fixed;

(iii) the refusal (where asked) to sell su c h  article.

He sub m itted  th a t all ingredients of the  offence of w hich 
the 1st D efendant has  been  convicted relate to the prem ises 
being the su b jec t of the tenancy  and  th a t this would am oun t 
to the  u se  of the prem ises for an  illegal pu rpose  as con tem ­
plated by section 22(l)(d) of the Rent Act.

On the  o ther hand , C ounsel for the D efendants contended 
th a t the  m ere physical location of the  com m ission of the 
offence and  the  occurrence of its co n stitu en t ingredients in the 
ren ted  prem ises is no t the d e term inan t factor b u t th a t there 
shou ld  be an  ac tu a l u se  of the ren ted  prem ises in the com m is­
sion of the offence to a ttra c t the ground  of ejectm ent u n d er 
Section 22(l)(d) of the  Rent Act.
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The subm issions of Counsel tend to veer tow ards either 
end of the spectrum  of views th a t may be taken in relation to 
th is brief by som ew hat nebulous provision.

A sim ilar ground of ejectm ent w as contained in Section 
13( 1)(d) of the  Rent Restriction Act No. 29. of 1948, as 
am ended, w hich preceded the currently  operative Rent Act 
No. 7 of 1972. An analogous provision w as operative in the 
United Kingdom in section 4 of the Rent and  Mortgage Interest 
Restriction Act of 1923, which sta ted  th a t no judgm ent for the 
recovery of the  possession of any dwelling house could be given 
un less the te n an t "has been convicted of using the prem ises or 
allowing the  prem ises to be used  for a n  immoral or illegal 
pu rpose .”

An exam ination of som e of the different cases in which an 
in terpreta tion  of the  said  provisions were draw n in issue would 
be a useful guide to the proper application of the ground of 
ejectm ent as se t ou t in Section 22 (l)(d) of the Rent Act.

In the case of Saris Appuham y vs Ceylon Tea Plantations 
Co. Ltd.,'1' the  te n a n tw a s  convicted of an  offence u n d er section 
4 of the Protection of Produce O rdinance. The basis of the 
offence w as th a t he w as found in possession of 3 gunny bags 
containing m anufactured  tea d u s t and  8 gunny bags contain­
ing tea sw eepings in su ch  circum stances as it w as reasonable 
to su sp ec t th a t the sam e were not honestly  in his possession 
and  th a t he  w as unab le to give a satisfactory  account of his 
possession thereof. It appears th a t 11 bags were kept in the 
boutique being the tenan ted  prem ises in suit. Rose C .J. 
upheld  the  judg m en t entered against the te n a n t and  observed 
(at page 448).

“It seem s to me th a t the  learned C om m issioner w as fully 
entitled to come to the  view th a t th is w as a case in which 
the prem ises were m ade u se  of for the pu rpose  of storing 
th is  tea  w hich w as reasonably  su spected  to have been 
sto len .”

The next is th e  case of A siya  Unvna vs Kachi M ohideen121 in 
w hich, Sinnetam by, J  considered the application of Section 
13(1 )(d) of the  Rent Restriction Act to a  s itu a tio n  w here the
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ten an t had  been convicted of an  offence of possession  of 
cocaine w ithout a  licence. He allowed the appeal and  se t aside 
the judgm en t of the court of first instance en tered  in favour of 
the landlord on the basis th a t the  conviction of the  te n an t does 
not come w ithin the  “com pass” of section 13(l)(d) oftheA ct. He 
observed a t page 332 as  follows:

“section 13(l)(d) is restric ted  to cases in  w hich a  ten an t 
h as  been convicted of keeping or using  the prem ises let for 
an  illegal purpose. The conviction in th is case w as cer­
tainly not in respect of the u se  or the pu rpose  for w hich the 
prem ises were kept. The conviction w as for possession  of 
cocaine. There are certain  cases in w hich the  u se  of a  
house  or prem ises for a certain  pu rpose  is itself an  offence; 
in stances th a t come to m ind are the  keeping or using a 
house  for them selves independent of the pu rpose  for 
w hich the  prem ises are them selves pu t. Unlawful gaming, 
is by itself and  offence sep ara te  and  independen t of the 
offence of using  a  building or prem ises for th a t purpose; 
th e  fo rm e r  is  p u n is h a b le  u n d e r  S e c tio n  2 of 
the Gam ing O rdinance while the la tte r is pun ishab le  
u n d er Section 3. Likewise, u n d er the Brothels O rdinance, 
a person w ho keeps or u ses  the prem ises for the purpose 
of a  brothel is pun ishab le  u n d er Section 2 of the O rdi­
nance (C hapter 25 of the Legislative E nactm ents). There 
is th u s  a  clear d istinction  betw een a  conviction in respect 
of an  illegal ac t and  a  conviction for keeping prem ises for 
the purpose of an  illegal or im m oral act. W hat the section 
of the Rent R estriction Act contem plates is a conviction for 
using the  prem ises let for an  illegal purpose and  not the 
conviction of an  occupan t there in  of an  illegal ac t.”

In the case of Abraham Singhovs Ariyadasa!31 W eeram antiy 
J ., considered an  in stan ce  w here a  person  perm anently  resid ­
ing w ith th e  te n an t w as convicted of com m itting an  offence of 
selling arrack  w ith in  the prem ises in su it. He departed  from 
the reason ing  of S innetam by J .,  following the test adopted by 
B ankes L.J., in the case of ShneiderSons LtcL, vs A braham s{A). 
He observed as follows a t page 140 a t  141 -
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‘T h e  more satisfactory te st in my view would be no t 
w hether the  u ser of the  prem ises constitu tes mi essential 
elem ent in the offence for which the occupier of his 
licensee h as  been convicted, b u t ra th e r as B ankes L.J, 
.........observed .........w hether the ten an t has taken advan­
tage of the prem ises and  the opportunity  they afforded for 
com m itting the offence.”

S u b se q u e n tly  in  A silin  N ona  vs K. Don William'51. 
W eeram antry J ,  considered the  application of th is ground of 
ejectm ent to a  s itua tion  w here the only evidence of the 
conviction w as an  adm ission by the D efendant in her answ er 
th a t sh e  had  been convicted in one case on a charge of 
possession  of arrack , contrary to the provisions of the Excise 
O rdinance. She had  also pleaded th a t the arrack  was brought 
for a  house party. W eeram antry J ., allowed the appeal and set 
aside the judgm ent entered against the D efendant on the basis 
th a t the said  conviction does not estab lish  the ground of 
ejectm ent se t ou t in the Rent Act. At page 137 he observed as 
follows:

"In the case of Abraham  Singho  vs Ariyadasa^ I had 
occasion to hold th a t an  illegal sale of arrack  on the 
prem ises in contravention of the provisions of the Excise 
O rdinance is a use  of the prem ises for an  illegal purpose 
and  th a t a  sale on a single occasion is sufficient to 
constitu te  su ch  use. It w as there pointed ou t th a t the 
satisfactory te st would be no t w hether the u ser of the 
prem ises constitu tes  an  essential elem ent of the offence 
b u t w hether the  te n an t h as  taken  advantage of the 
prem ises and  the opportunity  they offered for com m itting 
the  offence. As I there  observed an  illegal sale of arrack 
requires a  m easure  of cover and  there is no doubt the 
building had  in th a t case been taken  advantage of.

In the  p resen t case there seem s to be hardly any evidence 
of the te n an t taking advantage of the prem ises for the 
purpose of com m itting the offence. Unlike in the case of an 
illicit sale  w here the cover of the  building is m ade use  of
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or taken  advantage of for the  purpose of effecting the  sale, 
the mere offence of possession does no t appea r to involve 
taking advantage of th e  building as  such ."

In the next case of Parancwithana vs Them anis,6> Kretzer J  
held th a t w here a  te n an t carried on b u s in ess  of a  eating house 
in the ren ted  prem ises w ithout a  licence from th e  M unicipal 
Com m issioner “the house  is being p u t to a  purpose forbidden 
by the law, and  the  landlord would be entitled  to th e  ejectm ent 
of the te n an t on th a t g round .”

The case of S u m a n a d a sa  us E dm undm relates to a  s itu a ­
tion w here the inm ates of the  ren ted  prem ises h ad  been 
prosecuted in no less th a n  20  cases for offences u n d er the 
Excise O rdinance com m itted in and  w ithin close vicinity of the 
tenan ted  prem ises.

W anasundera  J  reviewed several previous ju d g m en ts  on 
th e  su b jec t. He d isag reed  w ith  th e  view ex p ressed  by 
Sinnetam by J  in the  case referred to above on th e  basis th a t 
it w as “a  narrow  in terp re ta tion” of the  provisions and  incon­
s is ten t w ith previous dicta. He h as  m ade a som ew hat sim ilar 
com m ent w ith regard  to the  second ju d g m en t of W eeram antry 
J  referred to above in the  case of Asilin Nona  vs Don William. 
He cited a  portion of the observation m ade by W eeram antiy  J ., 
in the said  case (which h as  been referred to above) and 
observed th a t if “W eeram antry  J ., by th is s ta tem en t m ean t 
th a t one act of possession  can n o t in any c ircum stances 
constitu te  a  u se  of the prem ises w ithin the  m eaning of the 
section, then  I th ink  he h as  declared the law a  little too 
narrowly." On the  facts s ta ted  W anasundera  J .,  held th a t there 
w as no basis to interfere w ith  the findings m ade again st the 
D efendant ten an t by th e  court of first in stance  and  the  C ourt 
of Appeal. As a  general observation he s ta ted  th a t on the 
m aterial adduced  th e  co u rt shou ld  draw  an inference “as to 
w hether or no t th e  convictions were associa ted  w ith the 
prem ises in su c h  a  way as  to constitu te  u se r  of the prem ises 
for an  illegal p u rp o se .”
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In the light of the observations cited above, I would now 
tu rn  to a  consideration of the basis on w hich the relevant 
provisions should  be applied to the facts of th is case.

In applying section 22(l)(d) which perm its the ejectm ent 
of the  ten an t w here the ten an t or any person residing or 
lodging w ith him  or being his su b -ten an t has in the opinion of 
the court been convicted of using the prem ises for an  immoral 
or illegal purpose, one has  to be m indful of its purpose in the 
schem e of the  Rent Act. The Rent Act is designed to afford a 
m easure of protection to a tenan t. It does so by restricting the 
am oun t th a t could be recovered by way of ren t and  assuring  
the con tinuance of the tenancy by limiting the grounds on 
w hich proceedings for ejectm ent could be institu ted . The 
rationale of the relevant provision in section 22(1 )(d) is tha t 
w here the tenancy is protected by law, the ten an t or a person 
residing or lodging with him or his sub  tenan t, should  not use 
prem ises for an  im m oral or illegal purpose. W here such  u ser 
resu lts  in a  conviction, the te n an t would lose the protection 
afforded to him  and  be liable for ejectm ent.

The word “conviction" as appearing in th is section is 
referable to the com m ission of an  offence by the ten an t or a 
person residing or lodging with him or his su b  tenant.

The w ords “im m oral or illegal" perta in  to the offence in 
respect of w hich the conviction is entered.

The phrase  “using  the  prem ises” in troduces a link be­
tw een the prem ises and  the im m oral or illegal conduct in 
respect of w hich the conviction is entered.

The word "purpose" appearing a t the end of the relevant 
provision qualifies the words “im moral" or "illegal”. In the 
context of the preceding w ords of the provision, the word 
"purpose” should  be construed  as the use  of prem ises, in order 
to do or perpetrate  som ething w hich is im m oral or illegal.
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As noted above the  ph rase  “using the p rem ises” rela tes to 
the link between the prem ises and  the im m oral or illegal 
conduct in respect of w hich the conviction h a s  been  entered. 
The question as to w hat w ould am oun t to u se r  of the prem ises 
in this context h as  been dealt w ith in the  ju d g m en ts  cited 
above. It is clear th a t the  m ere fact th a t an  offence w as 
com m itted in the prem ises does not am oun t to  u se  of the  
prem ises for an  im m oral or illegal purpose. Qn th e  o ther hand , 
it is no t necessary  to go so far as  to estab lish  th a t a  u se  of the  
prem ises for an  im m oral or illegal pu rpose  is a  necessary  
ingredient of the offence th a t has  been com m itted, as reasoned  
by S innetam by J ., in A siy a  U mm a’s case. The w eight of 
au thority  su p p o rts  the reason ing  of B ankes L. J ., in  Shneider’s  
case  th a t the  ground of ejectm ent would be a ttrac ted  if it can  
be estab lished  th a t the ten an t or an  o ccupan t u n d e r him , h as  
taken  advantage of the prem ises an d  the  opportun ity  it 
afforded for "an im m oral or illegal purpose." W hen the  w ords 
in the provision are  construed  as s ta ted  above, the  p roper te st 
would be to ascerta in  w hether the te n a n t or su ch  o ther person 
occupying as  provided in th e  section took advantage of the 
ren ted  prem ises and  the opportun ity  it afforded for the  im ­
moral or illegal pu rpose  w hich in tu rn  re su lts  in the  conviction 
for an  offence.

If the aforesaid te s t is applied to the  facts of the  p resen t 
case it is clear th a t the "illegal” ac t is the refusal to sell the milk 
pow der th a t w as asked  for. The subm ission  of counsel for the 
Plaintiff is th a t the packets of milk pow der in relation to w hich 
there w as a refusal to sell w ere kep t in the ren ted  prem ises. 
There is no evidence as to w here the milk pow der w as kept. 
However, assum ing  th a t the  milk pow der w as kept in the 
prem ises, the conduct of keeping the milk pow der in the 
prem ises does no t per se  am o u n t to a  u se r  of the prem ises for 
an  im m oral or illegal purpose. It would indeed be legitim ate to 
keep milk pow der is su c h  prem ises. The illegal conduct is 
referable only to the  refusal to sell. Since it could no t be said  
th a t the  1st D efendant h a s  tak en  advantage of the prem ises 
and  th e  opportunity  afforded by it w hen he refused  to sell the



138 Sri L a n ka  L a w  Reports 120001 I S ri LR.

packet of milk powder th a t w as asked for, I am of the hew  tha t 
the Plaintiff has  failed to discharge the burden  of proof th a t lies 
on him  to estab lish  the ground of ejectm ent in section 22( 1 )(d) 
of the Rent Act. 1 would answ er the question of law form ulated 
by the C ourt of Appeal against the plaintiff. Accordingly the 
Jud g m en t dated 20.1 1 .1985 of the Additional D istrict Judge 
is se t aside and  the action is dism issed. The appeal had  been 
allowed proform a in the C ourt of Appeal. In the circum stances 
th is appeal is dism issed.

Considering the facts and  circum stances of the case, each 
party  would bear its own costs in respect of the trial in the 
D istrict C o u r t, proceedings in the C ourt of Appeal and  in this 
Court.

WIJETUNGA, J . - I agree.

GUNASEKERA, J . - 1 agree.

A p p e a l d is m is s e d .




