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1937 Present: P o y s e r S.P.J. and Soertsz J. 

T H I R U N A Y A K A R v. T H I R U N A Y A K A R . 

237—D. C. Kurunegala, 16,891. 

Public officer—Purchase of land by unregistered overseer—Breach of General 
Orders—Action to recover land—Contract not contrary to public policy. 

• An unregistered overseer is not a public officer who is bound by the 
General Orders of the Government. 

An action may be brought by a public officer to recover land pur
chased by him in the name of another in breach of the General Order 
which prohibits the acquisition of land without the sanction of 

. Government. 
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TH I S w a s an action brought by the plaintiff to recover land, w h i c h h e 
had bought w i t h h i s o w n m o n e y in the n a m e of the defendant. 

A t the t ime the plaintiff purchased the land, h e w a s an unregistered 
overseer in the Publ ic Works Department . It w a s contended that t h e 
action w a s not maintainable -as the plaintiff in acquiring the property 
wi thout the sanction of Government w a s acting against the General Orders. 
T h e learned District Judge he ld that the plaintiff w a s not a public officer. 

H. V. Perera (w i th h im N. E. Weerasooria), for defendant, appel lant.— 
T h e plaintiff is a public officer and as such h e i s prohibited from buy ing 
property wi thout the permission of Government . He has acted contrary 
to the General Orders, A n overseer has been held to b e a public servant 
w i t h i n the m e a n i n g of the Publ ic Servants ' Liabil i t ies Ordinance, 
(Weerasinghe v. Wanigasinghe'). In buying property in the brother's n a m e 
the plaintiff has b e e n gui l ty of a fraud. The object w a s to prevent t h e 
G o v e r n m e n t from k n o w i n g that h e w a s buy ing property. T h e ev idence 
s h o w s that t h e "plaintiff w a s making large profits. The department 
w o u l d h a v e dismissed h im if it k n e w this. The purchase of property-
w o u l d h a v e suggested that the plairrtiff w a s making m o n e y out of the 
department , w h i c h h e has tried to keep in the dark. The conduct of the 
plaintiff has been fraudulent. Counsel cited Fernando, v. Fernando', 
Ernie Nona v. WinsonIn re Great Berlin Steam Boat Co.', Kerr on Fraud 
384. 

Croos da Brera ( w i t h h i m C. T. Olegasagarem), for plaintiff, respondent.— 
T h e plaintiff is not a month ly paid servant. H e is not therefore a public 
officer w i t h i n t h e m e a n i n g of the General Orders. There is no absolute 
prohibit ion against the purchase of property by a Government servant. 
W h a t is required is that the permission of the Government should b e 
obtained. It is pure ly a departmental matter . There w a s n o ' i s s u e o n 
the quest ion w h e t h e r the plaintiff made any profit improperly nor is there 
any ev idence to show that. E v e n if the profit w a s improperly made the 
purchase of property in another's n a m e does not for that reason b e c o m e 
bad. There is nothing immoral or i l legal in w h a t the plaintiff has done. 

Counsel cited 20 H'alsbury 761, 762 and White & Tuders Leading Cases 
on Equity 759. 

H. V. Pererri, in reply. 
Cur. adv. vult. 

March 24, 1937. POYSER S.P.J.— 

T h e facts of this case are briefly as fo l lows : —In 1922 the plaintiff, b y 
d e e d P 4 , purchased a certain land w i t h his o w n m o n e y but had the deed 
of transfer executed in the n a m e of t w o of his sisters and t w o of his 
brothers of w h o m the defendant is one. T h e defendant only i s sued as 
t h e sisters h a v e already transferred their shares to the plaintiff and the 
other'brother is n o w in a lunatic asy lum. 

Similarly , in 1928, by deed P 8, the plaintiff purchased another pro
perty the transfer of w h i c h w a s executed in favour of the defendant. 

A t the t i m e the plaintiff obtained these transfers h e w a s an unregistered 
overseer in the Publ ic Works D e p a r t m e n t ; it w a s for that reason h e did 
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not h a v e the transfers e x e c u t e d in h i s o w n name, n o t w i sh ing , to use h i s 
o w n words " t h e G o v e r n m e n t to k n o w that I had bought property i n m y 
name." 

The Distr ict J u d g e has accepted t h e . plaintiff's ev idence and ent ire ly 
d i sbe l ieved the defendant . H e consequent ly declared t h e plaintiff 
ent i t led to the lands c la imed and ordered the defendant to transfer h i s 
r ights on P 4 and P 8 to the plaintiff. 

In the l o w e r Court t h e point w a s taken that the plaintiff b y acquir ing 
property w i t h o u t the sanct ion of the G o v e r n m e n t did an act w h i c h w a s 
contrary to publ ic pol icy and therefore could not ask a Court of Equ i ty t o 
rescue h i m from the consequence of such an act. 

T h e Judge's finding o n this point w a s that " the plaintiff did obtain 
the transfer in quest ion in order to c i rcumvent Genera l Orders appertaining 
to publ ic officers and concea led t h e fact that h e w a s acquir ing property ", 
but h e also found that t h e plaintiff w a s not a publ ic officer and 
consequent ly did not reject h i s c la im o n this ground. 

On appeal the on ly point taken w a s that t h e plaintiff h a d acted 
fraudulent ly and decei t ful ly , and therefore i t w o u l d be against publ ic 
po l i cy to grant h i m a n y rel ief against h i s brother. 

T h e basis of that argument is that the plaintiff w a s a publ ic officer. 
T h e material orders are as f o l l o w s : — 

General Orders (Sixth Edition)—152. N o Publ i c Officer is a l l owed 
to acquire or be a part o w n e r of a n y land in the Co lony other t h a n a 
garden or ground attached t o h i s d w e l l i n g house , and not cu l t ivated 
w i t h a v i e w to t h e sale of produce. H e m a y not acquire or b e a part 
o w n e r in any concess ion i n the Colony, nor w i t h i n t h e s a m e territory b e 
t h e o w n e r of h o u s e property other than a h o u s e for h i s o w n occupation. 

153. Genera l Order 152 is not b inding on officers w h o are nat ives 
of C e y l o n ( inc luding B u r g h e r s ) , but such officers m u s t obta in t h e 
sanct ion of G o v e r n m e n t before t h e y purchase land. 

T h e trial Judge w a s of the opinion, h a v i n g regard to the definition of 
publ ic officer, in Order 322, that General Orders did not apply to the 
plaintiff. 

General Order 322 occurs in Chapter VII. w h i c h dea ls w i t h the W i d o w s ' 
and Orphans' Pens ion Fund, and is as fo l lows : — 

322. ' Publ ic Officer' shal l m e a n and inc lude— 

(1) A n y person w h o ho lds any permanent office in the service of th i s 
Colony w h i c h i s — 

(a) Separate ly provided for on the Est imates , and 
(b) Has b e e n declared to b e pens ionable b y notification publ i shed in 

t h e Government Gazette, a n d . 
(c) W h o d r a w s a salary f rom the Colonial Treasurer of Rs. 250 per 

a n n u m or upwards , e i ther in respect of one or of t w o or m o r e 
such offices he ld p e r m a n e n t l y and conjoint ly . 

I do not th ink th i s definition c a n b e t a k e n into account as regards 
Chapter IV. w h i c h dea ls w i t h disc ipl ine. That Chapter,, h o w e v e r , d o e s 
appear to indicate that t h e orders there in se t out o n l y apply to salaried 
officers and the plaintiff i s no t a salaried officer b u t is paid a da i ly w a g e . 
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A n unregistered overseer, as the plaintiff is, has been he ld to be a public 
servant ent i t led to the protection of the Publ ic Servants' Liabilit ies 
Ordinance. S e e Weerasinghe v. Wanigasinghe ' ; but I do not think h e is a 
publ ic officer and therefore Rule 153 w o u l d not be applicable to him. 

Assuming h o w e v e r that the plaintiff w a s a public officer I would still 
hold, for the fo l lowing reasons, that the judgment appealed from should b e 
affirmed. There is no ev idence that the plaintiff defrauded or deceived 
t h e Government or any one else, his ev idence is, and it is the only evidence 
on this point, that he w a s making a reasonable profit on his Government 
contract and he did not want the Government to know that. 

There is no ev idence that h e improperly made a profit from his Govern
m e n t contracts, and consequent ly all the plaintiff has done is to disregard 
a general discipl inary order w h i c h has not the force of law. 

The general principles in regard to the m a x i m " In p J. ielicto potior 
est conditio dejendentis" w h i c h w a s invoked on behalf of the defendant 
are convenient ly set out in Pollock's Principles of Contract (7th ed.), 
p. 379, and may be summarized for the purposes of this case as f o l l o w s : — 
" N o Court wi l l l end its aid to a m a n w h o founds his cause of action upon 
an immoral or an i l legal act." 

A s previously pointed out the plaintiff's cause of action w a s not 
founded on an immoral or i l legal act and he is ent i t led to succeed in his 
c laim. 

T h e appeal is dismissed w i t h costs. 

SOERTSZ J.—I agree. 
Appeal dismissed. 
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