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Evidence— Foot-print— Charge of housebreaking and theft— Foot-print found 
on a table, the only evidence—Inference of guilt—Evidence Ordinance, 
t. 45.

Where, on an indictment for housebreaking and theft, the only 
evidence against the accused was that of a foot-print which was found 
on a table at the scene of the offence and which was identified as that 
of the accused by an expert who gave adequate reasons for his opinion—

Held, that the Court could convict the accused on the evidence of the 
foot-print though it was the sole ground of identification.

^  P P E A L  from  a con v iction  by  the D istr ict J u d g e  o f  C olom bo.

L . A . R ajapakse, K .C . (w ith  h im  S. W . Jayasuriya), fo r  the accused , 
ap pellan t.— T h e  ap pellant has been  con v icted  o f  h ousebreaking and th eft. 
T h e  con v iction  is ba sed  so le ly  on  the op in ion  o f  a finger-print expert 
that a foo t-p rin t fou nd  at the scen e o f  the o ffen ce  is th a t o f  the accused . 
F inger im pressions on ly, and n ot fo o t  im pression s, are m en tion ed  in 
section  45 o f  the E v id en ce  O rdinance. T h e ev iden tiary  va lu e  o f  foot-p rin ts 
is o f  a d ou btfu l nature and n ot as h igh  as th at o f  finger-prints, and a 
C ourt shou ld  n ot co n v ic t  on  the ev id en ce  o f  foo t-p r in ts  alone— D o o le  v . 
C harles *; R . v. M a ta m bo  2; R . v . M la n to  3; V ol. 52  S . A . L . Journal, 
p. 359.

A . C. A lles , C .C ., for  the C row n, resp on d en t.— T h e ev id en ce  o f  the 
foo t-p r in t in- -this case is very  c lear  and w as g iven  by  an ex p ert o f  great 
exp erien ce . K n ow led ge  regarding fo o t  im pressions has tod ay  reached  
the exactn ess and status o f  a sc ien ce . F u rth er, the w ords “  science 
and “  art ”  in  section  45 o f the E v id en ce  O rdinance are to  be  construed  
w idely . T h e conv iction - in this case is right— W ild er  and  W en tw orth  
on  P ersonal Id en tifica tion  (1918. ed .)  p. 26 ; W ilis  on  C ircum stan tia l 
E v id e n ce  (7th  e d .) p . 23 0 ; Sidik S um ar v . E m p e r o r 4; In  re M yla sw a m i 
G oundan  ».

Cur. adv. vu lt.

January 16, 1945. H o w a r d  C.J.—

This is an appeal from a decision by the District Court of Colombo 
convicting the appellant of (a) housebreaking under section 443 of. the 
Penal Code and (b) theft of a clock and other articles under section 367 
of the Code. The only evidence against the appellant was that of a 
foot-print found on a table. It is contended by Counsel for the appellant 
that the latter could not be convicted on this evidence alone. On the

1 (1928) 6  C. L. W. 79. 3 S. A . L. R. (1935) E. D. L „  April 11.
3 S. A . L. R. (1935) 0 . P. D. 143. ‘  (1941) 43 Cr. L. J. 308 at 309.

6 (1937) 39 Cr. L. J. 1 49.
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night o f  January 21, 1942, u burglary took  p lace at 46, H orton  place. 
In  the m orn ing various articles w ere fou n d  m issing. O n the sam e m orning 
an In sp ector  o f  the C rim inal Investigation  D epartm ent visited the 
house in question  and fou nd a decipherable foot-prin t on a table. 
This foot-prin t on  the sam e m orn ing w as photographed by  
the C. I . D . photographer. On S ep tem ber 15, 194:1, the appellant 
w as arrested by  the B am balap itiya  P o lice  and five foot-prints 
w ere taken w ith  his consent. On S ep tem ber 16, 1946, the photograph 
o f the foot-prin t taken on  January 22, 1942, at 46, H orton  place , was 
com pared  by  In sp ector  W ijem a n n e, the F inger-prin t Registrar, w ith the 
foot-prin t o f  the appellant. E n larged  photographs had been m ade o f 
both  foot-prin ts. T h e  In sp ector  fou nd 37 sequent points o f sim ilarity 
and w as o f  opinion that the tw o prints are o f  one and the sam e person . 
In  giving evidence the In sp ector  stated that before he com pared  the 
foot-prin t o f  the appellant w ith the foot-prin ts on the scene, he com pared  
over 700 other foot-prin ts. N one o f them  tallied. H e  also stated that, 
apart from  the 37 poin ts o f  sim ilarity , the pattern , form ation  and shape 
o f  the foot-prin t found on the scene are sim ilar to the ap pellan t’s fo o t
print. M r. W ijem a n n e  also stated that he had received special training 
at Scotland  Y ard and had had considerable experience w ith regard to finger
prints as w ell as foot-prin ts . In  both  identifications he adopted ridge 
details. T h e  appellant did n ot ca ll any evidence.

Counsel for the appellant p laced  considerable reliance on the decision  
o f L ya ll G rant J . ,  in Doole ( S . I. Police) v. Charles T he learned Judge 
in that case held that section  45 o f the E v id en ce  O rdinance does not 
entitle a C ourt to  con v ict  a person  o f th e ft m erely  on the opinion o f a 
finger-print expert that a foot-p rin t found at the p lace w here an offence 
has been  com m itted  is that o f  the accused . In  com in g  to this conclusion  
L y a ll G rant J . states th at the M agistrate does not say in his judgm ent 
that he is satisfied from  a personal com parison  o f the foot-prin ts that the 
one on the car is th at o f the accused  bu t relies entirely on the opinion 
given by  the expert. I  am  o f opin ion  that- the case Oif Doole v. Charles 
does n ot have the far reaching effect contended  for by  the ap p ella n t 's  
Counsel and is not an authority  so far as the present case is concern ed . 
M r. W ijem a n n e is not on ly  a finger-print expert, but he has also m ade a 
specia l study of foot-prin ts. T h e learned Judge has also relied not 
m erely  on  the opinion o f M r. W ijem a n n e , but also form ed  his ow n opinion 
from  a com parison  o f  the tw o photographs. H e  states that in v iew  o f the 
points o f sim ilarity there can  be no d ou bt about the identification  w hich 
is absolute and positive. T h e ev id en ce  o f M r. W ijem ann e concludes 
the m atter, particu larly  as the appellant has offered no explanation  for 
his .foot-print being fou nd  on  the table.

M r. R a japakse has also invited  our attention  to  tw o  South A frican  
cases, B ex v. Steven Mlanto 2 and  Bex v. Matambo 3. In  both  o f these 
cases the appeal had been  allow ed becau se th e apellant had  been  co n 
v icted  on the eviden ce o f  foot-p rin ts alone. B u t  in both  cases this 
ev iden ce w as neither con clu siv e  nor sa tis fa ctory . O n the other hand 
the evidence o f  the foot-p rin ts in this case is o f  a very  different character.

' 6 C. L. W. 79.
2 E D .L . ll.i.1935— S .  A. Law Journal, Vol. 52 (1935) p . 359-
3 S. A . Law Rep. D. F. S. Prov. Div. (1935) p. 143.
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A t page 230 of the 7th Ed ition  of W ills  on Circum stantial Evidence a 
reference is made to the evidentiary value of foot-prints in the following 

terms:

“  The impressions of shoes, or of shoe-nails, or of other articles of 
apparel, or of patches, abrasions, or other peculiarities therein, discovered 
in the soil or clay, or snow, at or near the scene of crime, recently after 
its commission, frequently lead to the identification and conviction 
of the guilty parties (Menochius, De Praesumptionibus, L ib  v. praes 31;
2 Mascardus, De Probationibus Concl. D C C C X XX I; Mitterm aier, 
Traite de la Preuve, c. 57). The presumption founded on these c ir
cumstances has been appealed to by mankind in all. ages and in inquiries 
of every description, and is so obviously the dictate of reason, that it  
would be superfluous to dwell upon its importance or upon the grounds 
of its acceptance

There is also a note making a reference to a number of Indian decisions 
to the effect that evidence of tracks and foot-prints should always be • 
accurate and unless there is independent evidence to corroborate, it cannot 
lead to an inference of guilt. The comparison made in the present case 
was undoubtedly accurate. The foot-print on the table was photographed 
on the morning after the burglary had taken place. There is no sugges
tion that the testimony of the foot-print was fabricated w ith the inten
tion of diverting suspicion from the real offender or that the evidence 
of the Police Officers was not thoroughly reliable and trustworthy. I  can 
find no Indian case to formulate the proposition that in such circumstances 
the Court could not convict. In  Sidik S um ar v ..  E m p ero r  *, it was argued 

in the Sind Chief Court that statements as to facts made by persons 
skilled in identifying foot-prints should be held to be excluded by section 
45 of the Indian Evidence Act. The case against the accused did not 
rest on the sole testimony of foot-prints. B u t Weston J., at page 309, 
dealt w ith the argument addressed to him w ith regard to such marks 
in the following manner: —

“  Evidence that there were foot-prints at or near a scene of offence 
or that these foot-prints came from a particular place or led to a 
particular place, is relevant evidence under s. 7 Ev i. Act., and there is 
no reason why statements as to these facts made by persons skilled in 
identifying foot-prints, as undoubtedly many trackers in Sind are so 
skilled, should be held to be excluded by s. 45, Ev i. Act. The learned - 

Judge’s argument is that as this section was amended in 1899 to include 
opinion as to identity of foot impression, evidence as to the identity 

of an accused person’s foot impression or impressions seen by a witness 
at the scene of the offence and later in a test is not admissible. 
We do not think this view is correct. The words ‘ science ’ or ‘ art- ’ 
in s. 45, Ev i. Act according to the authorities are to be construed 

widely. The amendment relating to finger impressions appears to 
have been made to meet particular decisions which had been given 

by the Courts, and we do not think that this amendment operates to 
lim it in any way the wide meanings which should be given to the ex
pressions ‘ science ’ or ‘ art ’ . There is no doubt that, particularly

■ 43 Cr. L. J. 1942, p . 308.
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in the Province of Sind, there are trackers who, though they may have 
difficulty in explaining their methods, have a very high degree o f sk ill 
in observing, tracking and comparing the foot-prints of persons. 
Whether a particular tracker called upon to assist, is or is not an 
expert in this art or science, is of course a matter to be decided by the- 
Judge or Magistrate, before reliance can be placed upon his evidence. 
But if it is established to the satisfaction of the Court that the tracker 
is a person capable of distinguishing and identifying foot-prints, there 
is no reason why his evidence should not be given such consideration- 
as it may deserve

The question of the relevancy of the testimony of n witness who- 
has made a study of the prints made by the human foot was also con
sidered by Burn J. in the case of in re Mylasivami Goundan 1 in the follow

ing passage:—

“  Mr. K. Krishnam urthi for accused No. 2 has contended that the 
evidence of the expert was inadmissible and referred to s. 45, Evidence 
Act. He points out that though provision is made for expert evidence 
regarding finger impressions, there is no provision for expert evidence- 
regarding impression of feet. He also contends that the study of foot
marks is not worthy of the name of science and that therefore the 
evidence regarding foot-marks cannot be brought under the general 
description given in s. 45. There is some force in this contention. 
I t  is quite clear that the science, if it could be so-called, of foot-prints 
has not yet progressed very far. There is equally no doubt whatever 

' (as was observed m Em peror v. Babulal 2) about the fact that—

1 Evidence of sim ilarity of the impressions of the feet, shod or un
shod, is admitted by the Courts in India and in Great Britain, 
and as far as I know in every-other country, though there is 
no science of such impressions '.

The fact is that such evidence comes under the head of circumstantial 
evidence: vide W ills  on Circumstantial Evidence, page 285. In a case 
of this kind it is not the opinion of the expert that is of any importance 
but the facts that the expert has noticed. It is quite clear that a 
person who has made a study of the prints made by the human foot is 
better qualified to notice points of sim ilarity or dis-sim ilarity than one 
who has made no such study. He is able to lay these points before the 
Court and from his evidence the Court draws its own conclusions . 
That is precisely what has been done in the present case ” .

Here again the testimony against the accused did not rest solely on the 
evidence of foot-prints. Applying the principles formulated by the Courts 
in these two cases .it would appear that the learned Judge in the present 
case was entitled to construe the words ‘ science ’ or ‘ art ’ so widely 
as to include w ithin its ambit the testimony o f a person who had studied 
foot-prints-. I f he was satisfied that such person was capable of distin
guishing and identifying foot-prints, he was also entitled to rely on his- 

testimony.

» 39 Cr. L. J. 161. A . I . R., Bombay, 1928, 158.
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In Chanan Singh v. E m p ero r1 the appellant had been convicted of 

robber; on the evidence of foot-prints and possession of the stolen 
property. It was held that̂  the foot-print evidence was of no value 
inasmuch as the comparison was made about two months after .the 
occurrence when the original tracks were no longer preserved. S im ilarly 
it  was held in Pathana and A nother v. King E m peror  a that track evidence 

is hardly of any value when the comparison has been made 8 or 9 days 
after the affairs. In the present case the foot-print was examined at 

once and preserved by photography.

In Indar Singh v. Em peror 3 it was held that foot-prints made by shoes 
and not by bare feet identified as sim ilar to those' of the accused and 
found some little  distance from the scene of the offence, coupled with the 

pointing out by the accused of the place where the stolen property is 

concealed, is not sufficient evidence to justify his conviction. It has 

been held that the foot-prints of boots are less valuable than those o f 

bare feet.

That the evidence of foot-print experts is admissible in the Indian 
Courts is evident from the judgment of the Court in the K ing-E m peror v. 
Biseswar D ey  and Others *. A t page 221, it is stated as follows: —

“  The learned Sessions Judge has stated in his letter of reference 

that foot-print found close to the pool of blood was according to the foot

print expert the foot-print of the accused Biseswar; but we can find 
no such statement in the evidence given by the foot-print- expert, 

Inspector Anansa Kumar Chakravarty (P. W. No. 20). He has stated 
in detail the points of sim ilarity and dis-sim ilarity between .the im 

pression that- was taken of Biseswar’s foot-print and the foot-print 

found at the scene of the murder. B u t he has not- stated that the 

points of sim ilarity preponderate' over those of dis-sim ilarity nor has 

he expressed his opinion as an expert that the two foot-prin.ts are of 

one and the same person. W e are told by the learned Counsel for the 

Crown that he did give evidence to this effect before the Committing 

Magistrate. B u t this deposition was not put in evidence at the 

session tria l and cannot be considered by us. In the case of Biseswar 

we therefore hold there are no materials on the record to justify our 

setting aside the unanimous verdict of the jury ” .

In the present case M r. Wijemanne has stated his opinion as an expert 

that the foot-prints are of one and the same person.

In Ror.ki v . E m p ero r5 it was held that track evidence of a flimsy 

nature should not be believed without sufficient corroboration.

It would appear, therefore, that there is no authority for the contention 

that a conviction cannot rest on the evidence of the sim ilarity of foot

prints alone. When such evidence is inconclusive and unsatisfactory 

there must no doubt be corroboration. In  the present case the comparison 

was made by an expert'o f undoubted experience who gave ample and

• 'A :  1. R. 1933, Lahore, 299. 3 A . I . R. 1921, Lahore, 385.
! A. I . R. 1914, Lahore 431. * A . I . R „ 1923, Calcutta, 217.

5 A. I . R. 1915, Lahore, 469.
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-adequate reasons for his opinion that the loot-prints were made by one 
and the same person. That evidence was accepted by the learned Judge 
who also had the opportunity of examining the photographs and forming 
his own conclusions. In  these circumstances the conviction can be 
supported and the appeal must be dismissed.

I

Affirmed.


