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Bribery Act-Section 23 (A) 3 - Criminal Procedure Code-section 200- 
Accused not able to account for value o f properties gained with known 
income-Burden on whom? - Duty o f the prosecution under Section 23(A).

The accused-petitioner was charged under section 23 (A) as he could 
not account for the value of properties he gained with his known income. 
At the end of the case for the prosecution, an application was made by the 
defence under section 200 of the Criminal Procedure Code to acquit the 
accused, as it was contended that, the prosecution had not discharged its 
burden to show that the expenditure is more than the known income of the 
accused for the relevant period. The application was refused and the 
defence was called. The accused petitioner sought to have the order set 
aside.

HELD:

(1) The burden lies with a prosecution to show that the 
expenditure is more than the known income of the accused 
for the relevant periods. The prosecution had not done so; 
the prosecution cannot rely on the presumption, referred to in 
the section-Section 23A

(2) It is on the prosecution to prove that the charges were filed 
only after thorough investigation. If this was challenged the
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prosecution should satisfy court that such an investigation 
was done. The prosecution must prove its case without 
leaving part of the evidence to be provided by the accused.

Per Basnayake, J.

"The Commission should refrain from bringing persons to Court unless 
they are able to show that charges have been brought after a thorough 
investigation. No attempt has been made to ascertain the receipts of the 
accused on account of the investigations, done to the bank during the 
relevant period.
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2 C. S. S. Swanii vs State 1969 AIR SC 7
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Cur. adv. vult.

November 16, 2006.

ERIC BAS N A YA K E, J .

The accused petitioner (hereinafter referred to as the accused) in 
this case was an Assistant Commissioner of Agrarian Services. He  
was charged under Section 23 A (3) of the Bribery Act to wit that for 
the period 17.10.1988 and 31.8 .1989  the accused could not account 
for the value of properties he gained as per the details given in the 
attachment with his known income, an offence punishable with seven 
years imprisonment and a fine. After the closing of the prosecution
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case an application was made by the defence under Section 200 of 
the Code of Criminal Procedure Act to acquit the accused. The learned 
High Court Judge after hearing both parties refused the application 
and called for the defence. The accused is seeking to have the order 
of the learned High Court Judge set aside.

Subm ission of the learned counsel for the accused

This action was filed on the basis that the accused could not account 
for his expenditure from his known income. As per the income and the 
expenditure in the document marked P2 (P17 at the trial) the difference 
is Rs. 122,772.74. The learned counsel submitted that the income the 
accused had received from the Bank of Ceylon for inquiries conducted 
regarding non payment of agricultural loans of the debtors had not 
been accounted for. Hence, he argued, the document P2 cannot be 
considered as a correct statement of account. He submitted that the 
prosecution is aware of these payments. The learned counsel submitted 
that in terms of Section 23A the burden lies with the prosecution to 
show that the expenditure is more that the known income of the accused 
for the relevant period. As the prosecution had not done so the 
prosecution cannot rely on the presumption referred to in the section.

Section 23 A (1) is as f o l l o w s W h e r e  a person has o r had acquired  
any p rope rty  on o r a fte r M arch 1st 1954 and such p rope rty  -

(a) ..........
(b) be ing  p ro pe rty  o the r than money, cannot be o r cou ld  no t have  

been-

(i) p rope rty  acqu ired  w ith any p a rt o f  h is k n o w n  In c o m e  or

(ii) p rope rty  w hich is  o r  w as p a rt o f  h is  know n rece ip ts,

(Hi) p rope rty  to which any pa rt o f  h is known R ece ipts has o r had  
been converted,

then, fo r the purposes o f  any  prosecution  under th is section, it sha ll 
be deem ed, u n til the co n tra ry  is  p roved  b y  him, th a t such p ro p e rty  is



CA Kakulandara vs. S irector General, Prevention o f Bribery and Corruption 9 3
(Eric Basnayake. J.)

or was property which he has o r had acquired by bribery o r to which he 
has o r had converted any p roperty  acquired by him  by bribery.

(3) a person who is o r had been the ow ner o f  any property  which is  
deemed under sub section (1) to be property which he has o r had  
acquired by bribery o r to which he has o r had converted any property  
acquired by him  by bribery sha ll be gu ilty  o f an offence punishable  
with rigorous im prisonm ent fo r a term  o f  no t m ore than seven years  
and a fine not exceeding five thousand ru p e e s : ■■

The complaint of the learned counsel is that the summary of the 
Income and expenditure (marked P17 at the trial and as P2 to the  
petition) showing the d ifference betw een the incom e and the  
expenditure as Rs. 122,172.74  is wrong as the prosecution had failed 
to prove all the known incom e of the accused after a thorough 
investigation. Two witnesses for the prosecution, namely, Cyril Wickum  
Ariyaratne and Tennakoon Mudiyanselage Seneviratne admitted in 
evidence that some receipts of the accused during the relevant period 
had not been accounted for in preparing the summary marked P17. 
Two of these receipts were marked V 1 0 a n d V 1 1 a t  the trial (P4a and 
P4b). It is evident from documents marked P3 and P4 at the trial (P5a  
and P5b) that the Bribery Commission was aware prior to the date the 
accused was charged that the accused was receiving payments from 
the Bank of Ceylon on account of the investigations done by him. The  
amounts would have been found out had a thorough investigation been done.

The learned High Court Judge stated that “it is revealed from cross 
examination that the prosecution came to know a source of income of 
the accused, that is, payments made to the accused by the Bank for 
the investigations and inquiries done by the accused. The position of 
the prosecution is that they have made every endeavour to ascertain 
the income which he had received from this source of income but the 
prosecution failed in its attempt to obtain the same. The prosecution 
was unable to obtain this information from the accused even though 
the prosecution had requested the accused to declare all the known 
income. Under these circumstances even though the prosecution was 
aware of a source of income from which the accused would have
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received some income but the prosecution was not aware of the amount 
of money received from this source and as this information is not 
forthcoming the prosecution has thought it fit to proceed with the known 
income o fthe accused".

Admittedly, the Bribery Commission has been aware of some 
payments received by the accused although they did not know the 
exact amount. If a thorough investigation was done there would have 
been no difficulty in finding out these amounts. There is no evidence 
that such a thorough investigation was done. There is no evidence that 
inquiries were made from the Bank with regard to these payments. 
The Commission has not made any specific inquiries from the accused 
either, with regard to the payments received from the bank on account 
of his performing the services to the bank. The summary has been 
prepared without considering these payments. Therefore the summary 
ofthe income and the expenditure cannot be considered as something 
that was prepared after a thorough investigation. To that extent learned 
High Court Judge has erred in coming to the conclusion that

1. The prosecution made every endeavour to ascertain the income 
which he had received but failed.

2. The prosecution was unable to obtain this information.

I am of the view that no endeavour has been made to ascertain the 
amount the accused had received on account of the investigations 
done for the Bank of Ceylon. The prosecution could have obtained this 
information from the accused if such information was called for. There 
is no such evidence. When the Commission became aware that the 
accused had received some payments from another source during the 
relevant period, there arose a duty on the part of the Commission to 
find out those amounts before concluding that the accused had taken 
bribes.

Wimalaratne J in W anigasekera vs. R epub lic o f  Sri Lanka  <1,at 248
( 2)

quoted Sinha J in C. S. D. Sw am i vs. The State  that “the known 
source of income” must have reference to sources known to the
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prosecution on a thorough investigation. W im alaratne J held at 250  
that “the basic fact required to be proved in a prosecution under Section 
23A of the Bribery Act is that the accused acquired property which 
cannot or could not have been acquired with any part of his sources of 
income or receipts known to the prosecution after investigation”.

The burden lies with the prosecution to prove that the charges were 
filed only after a thorough investigation of the known income of the 
accused. If this was challenged the prosecution should satisfy court 
that such an investigation was done. If persons are brought before 
court without such investigation, the prosecution would in effect be 
expecting the defence to prove the innocence of the accused. The  
prosecution must prove its case without leaving part of the evidence to 
be provided by the accused.

In this case the prosecution admitted that they were aware of some 
unascertained income received by the accused. The Commission got 
this information from the Department of Agrarian Services where the 
accused was employed. The Agrarian Service Departm ent informed 
the Commission that the information with regard to this income has to 
be obtained by the Bank which made payments to the accused. The  
Commission never made inquiries from the Bank with regard to these 
payments. The Commission did not inquire from the accused either 
particularly with regard to these receipts. Then can one say that the 
charges were brought after a thorough investigation? The prosecution 
is not expected to conduct an incomplete investigation and get the 
accused to prove his innocence. There is no evidence in this case that 
the accused did not corporate with regard to the investigation.

The Commission had written to the accused requesting him for the 
income received by the accused with regard to the relevant period. 
There is no evidence that the Commission ever inquired from the 
accused about these payments not accounted for. “It shall be deemed
...... that such property i s ........ acquired by bribery ....”. The statute
has a presumption under the section. Admittedly it is a rebuttable 
presumption. However one must also remember that these are cases 
involving criminal law and the burden lies with the prosecution. This
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presumption should be made applicable at the completion of a thorough 
investigation by the prosecution, at which point there still remain 
amounts unaccounted for. W hat was the investigation conducted to 
ascertain.the amounts received by the accused from the Bank on 
account of investigations the accused did to the Bank?

The Commission should refrain from bringing persons to court unless 
they are able to show that charges have been brought after a thorough 
investigation. I am of the view that no attempt has been made to 
ascertain the receipts ot the accused on account of the investigations 
done to the bank during the relevant period. Therefore the prosecution 
has failed in its duty to bring a fair prosecution. The accused should 
succeed as there is no case to answer. Hence this application is 
allowed and the accused is acquitted.

B ALA P A TA B EN D I, J . P/CA —  / agree.

Application allowed. 
Accused acquitted.


