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Indictment— Charges contained therein— Must not be different from those inquired 
into by Magistrate— Scope of Atlonwy-Generals power to re-open Magisterial 

■ inquiry— Criminal Procedure Code, ss. JiO, l->9, ICO, JGI, JG2 (J), 163, 339, 
' 390  (2), 391, 393.

Penal Code— Unlawful assembly—Sections, 13S, 140.

An accused person can in no circumstances be comm itted for trial or tried 
upon indictm ent under Chapter 16 of the Criminal Proceduro Code except upon 
tho basis of the charges which had been read out to him under section 156 and 
to which ho was later called upon to answer in terms of sections 159 and 160. 
Tho power of a Magistrate to commit under section 163 and tho powers of the 
Attorney-General to  direct a committal under section 391 arc both determined 
by tho scopo of tho particular charges which formed tho subject m atter of 
the Magisterial inquiry ; the only exception recognised by tho Code is in rospect 
of offences of which a man may lawfully be convicted upon a trial of the ehai-ges 
actually inquired into.

I f  tho Attornoy-Gcncral takes the view that an accused poison ought to bo 
committed for an offeneo other than that for which he had  been specifically 
charged (or other than an offence for which ho m ight lawfully’ havo been con
victed if proporly committed) lie may instruct tho M agistrate under section 
390 (2) to  reopen tho proceedings by foimulating an amended chargo under 
section 156, and thereafter to take all the steps prescribed by’ Chapter 16. I t  
is no t perm issible. to give a. direction that tho accused person should bo 
committed for trial upon an amended charge after complying only with tho 
requirements of sections 159, 160 and 161.

A person cannot bo convicted of the offence of being a mem ber of an unlawful 
assembly except in association with four others.

P R E L T A U X A R Y  ob jection  raised against th e  v a lid ity  o f  the. 
ind ictm ent in  a tria l before the iSupreme Court.

.V . B a la su n d e ra m , w ith  S .  G u n in a tlian , for th e  1st accused .

A .  A m ir th a lin g a m , for tho 2nd accused.

A'. T .  D . K a n a k a ra ln c ,  Crown Counsel, for th e  Crown.

C u r. a d v . v u lt .
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A ugu st 1, 1955. Guatxae.v, J .—

A retired p ost-m aster n am ed  K ndircsu Sam bandar (o f  th o  V ella la  
com num ity) lived  w ith  h is  w ife in  th e  village o f  U relu, w here lie  c u lt iv a te d  
a plantain  garden ad jo in in g  th o  com pound o f  h is h ou se . T h e  ad jo in in g  
allotm ent o f  land, s im ilar ly  cu ltiv a ted , belonged to  T h cv a s i K a n a v a th y  
(a Palla man).

Mr. Sambandar a lso  ow ned  som e cat-tie. A t a b o u t 2  a .m ., on  2 1 s t  
October, 1953, he w oke u p  an d  w en t in to  h is com pound to  te th e r  a  cow - 
calf. Shortly afterw ards, h is  w ife  heard som e su sp ic iou s n o ises  a n d , 
as her husband had  n o t y e t  returned, she and their im m ed ia te  n eigh b ou rs  
(tho Tham bidurais) w en t in  search  o f  him . A  few  m o m en ts  la ter  th o y  
heard the sound o f  a  gu n  being  fired, and o f  p eop le ru n n in g  a w a y . 
Mr, Sambandar w as found  ly in g , w ith  bleeding injuries, n ear th e  en tran ce  
to Thcvasi K a n a v a th y ’s  lan d . H e wn.s not in  a  fit co n d itio n  to  m a k e  
a  dying declaration before h e  d ied . H e had su sta in ed  a  b low  on  th e  
head w ith a heavy , sharp  cu ttin g  instrum ent an d  h ad  a lso  been  sh o t  
in  the stom ach from  a very  close range. E ach  in ju ry  w a s 'n e c essa r ily  
fatal. I t  was also d iscovered  th a t  135 p lantain  trees s ta n d in g  on  T h ovasi 
K an avath y’s land h a d  b een  w an ton ly  destroyed. O b v io u sly  m ore th a n  
one person had been concerned  in  the com m ission o f  th ese  crim es.

The Police were u nab le for som e tim e to  d iscover  a n y  c lu e  to  th o  
m ystery. There had  a d m itted ly  been caste ill-fee lin g  in  th e  lo c a lity ,  
and Mrs. Sam bandar su sp ected  th a t her husband, h a d  b een  m urdered, 
by m em bers o f  th e  P a lla  com m u n ity . T hevasi K a n a v a th y , o il th e  o th er  
hand, was equally co n v in ced  th a t  Y ellalas w ere resp on sib le  fo r  th e  
m isch ief com m itted  on  h is  lan d . Tire most- likety  th eo ry , o f  cou rse, is  
th a t a  number o f  p eop le en tered  T hevasi K a n a v a th y ’s  la n d  w ith  flic  
prim ary object o f  cau sin g  d am age to  it , and, in  order to  e sca p e  d e tec tio n ,  
m urdered Mr. Sam bandar w h en  lie  u n expected ly  arrived  o il th e  scen e .

A few  Palla m en  were from  tim e to  tim e arrested  o n  su sp ic io n , but. 
th ey  were released after th e  P o lice  contacted  a m otor-ear driver n am ed  
V. Ivrishnasamy on  12th  N ovem ber, 1953. H e w as d e ta in e d  (perhaps: 
illegally) in Police cu stod y  for ab ou t four days, and  e v e n tu a lly  to ld  them ' 
a remarkable sto ry  in  con sequ en ce o f  which tho th ree p rison ers w ild  
appeared before th is Court w ere even tu a lly  prosecuted  u pon  th e  fo llow in g  
indictm ent dated 25th  J u n e , 1955 :

“ ( 1) That on or ab o u t th e  2 1s t  day o f  O ctober, 1953, a t  U re lu , in  tho  
division o f  Ja ffn a , w ith in  the jurisd iction  o f  th is  Court-, 3-011 
with one Swaminalhan Thiagarajah and another person unknown 
to the prosecution w ere m em bers o f  an  u n law fu l a sse m b ly  th o  
com m on o b ject o f  w h ich  w as to  com m it m isc h ie f  b}' c u t t in g  
down th e  p la n ta in  trees standing on a lan d  a t  U re lu  c u lt iv a te d  
by one T h ev a s i K a n a v a th y ; and th a t y o u  h a v e , th e re b y  
com m itted  a n  offence punishable under sec tio n  140 o f .th e  P en a l  
Code.

‘. (2) T hat a t th e  tim e and  p la ce  aforesaid and  in  tho course o f  th e  sam o  
transaction on e or m ore o f  the m em bers o f  tho sa id  u n law fu l 
assem bly (lid  u se force or violence in p rosecu tion  o f  th e  com m on
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object o f  the sa id  unlaw ful assem bly ; and th a t you  h a v e  thereby  
.. . com m itted  an  offence punishable under section  144 o f  th e  Penal 

Code.

t?) T hat a t  th e  tim o an d  p lace aforesaid and in the course o f  the same- 
transaction  one or m ore m em bers o f the said unlaw ful assem bly  
did com m it m urder by causing the death o f  one K adiresu  
Sam bandar, w hich  offence was com m itted in  prosecution  o f  
th e  said  com m on object, or was such as the m em bers o f  th e  said  
unlaw ful assem b ly  knew  to  be likely to  be com m itted  in 
prosecution  o f  th e  said  com m on object, and  th a t you' being 
m em bers o f  th e  said  unlaw ful assem bly a t the tim e o f  the  

' com m ittin g  o f  th e  said  offence o f  m u rd e r  h ave thereby  
com m itted  an  offonco punishable under section  29G read with" 
section  146 o f  the Penal Code.

(4) T hat a t  th e  tim e and  p lace aforesaid and in the course o f  tho sam e 
transaction  y o u  K a n d ia h  T h iagara jah , the h i  accused , a n d  a  
p erso n  u n k n o w n  to the prosecu tion  did com m it m urder by causing  
th e  d eath  o f  th e  said  K adiresu Sambandar ; and  that you  
K an diah  Thiagarajah, the 1st accused, h ave thereby com m itted  
a n  offence pun ish ab le under section 296 o f the P en a l Code. ”

A  prelim inary ob jection  w as raised on behalf o f all three prisoners to  the  
effec t th a t th e y  h ad  b een  im properly com m itted for tria l upon these 
cou n ts, and th a t the in d ictm en t should be quashed.

I t  was argued th a t each  count in this indictm ent is fundam entally  
a t  variance w ith  tho  charges which formed the basis o f  th e  M agisterial 
in q u iry  ; th a t th e  M agistrate, in  tho exercise o f his jud icia l d iscretion  
wilder section 162 (1) o f  th e  Criminal Procedure Code, had discharged  
fill three prisoners an d  th e ir  (then) co-accused, four in  num ber, on '' the  
particu lar charges under inquiry ” ; and that the A ttorney-G eneral’s 
su bsequ en t d irections (w hich had been obeyed by the M agistrate) requiring 
him  to  com m it th e  prisoners for trial upon substantially  different charges 
(now  contained in th e  in d ictm ent) were ultra  vires. I  upheld  the objection  
a n d  quashed th e  in d ictm en t, ordering the prisoners to  bo released  from  

F isca l's  custody.

T he proceedings aga in st th e  three prisoners and their co-accused  under 
C hapter 16 o f  th e  Code had  com m enced on 30th N ovem ber, 1953, by  
th e  M agistrate reading ou t th e  charges which form ed th e  su bject m atter  
o f  th e  inquiry. T h ese charges were later am ended in  m inor ic sp ec ts  on 
th e  in structions o f  th e  legal adviser o f the Police. A ccord ingly, the  
jnquirv com m enced afresh  on  10th February, 1954, w hen  it  w as duly  
exp la in ed  to  th e  three prisoners and  their co-accused under section  156 
o f  the Code th a t  th ey  sto o d  charged with the.com m ission  o f  12 offences :

(1 )  th e  first charge alleged  th a t 5 persons consisting o f  the three p r iso n e rs  
a n d  tw o  n a m e d  co-accused' b a il  been m em bers o f  an  unlaw ful 
assem b ly  th e  com m on ob jcct-o f which was to  commit- m isch ief
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b y  cu ttin g  clown the jilantn iu  trees o n  T h evasi K a n a v a th y ’s  
l a n d ; an d  i t  w as n o t a lleged  th a t  a n y  p erson  besides th ese  
5  persons h ad  been  a m em ber o f  th e  u n la w fu l assem bly ;

. (2) th e  secon d  charge alleged  th a t the. sam e. 5  persons were g u ilty  o f  
rio tin g  in prosecution  o f  th e ir  com m on o b j e c t ; . .

(3 ) th e  th ird  charge alleged  th a t m isch ie f h a d  been’ com m itted  b y  one
or m ore m em b ers'o f th e  sa id  u n law fu l a ssem b ly  in  prosecu tion  
o f  th e ir  com m on o b je c t ;

(4 ) th e  fourth  charge sim ilarly  a lleged  that* th e  m urder o f  Mr.
S am b and ar h ad  been  com m itted  b y  on e  or m ore m em bers o f  
th e  unlaw ful assem b ly  in  p rosecu tion  o f  th e ir  com m on o b j e c t ;

(5 ) th e  fifth  charge alleged  th a t th e  three p risoners and  two named
co-accused had  com m itted  m is c h ie f ;

(6J th e  s ix th  charge alleged  th a t one o f  th e  o th er  accused  (not h im se lf  
an  a c tiv e  m em ber o f  th e  un law fu l a ssem b ly ) had  ab etted  th e  
com m ission  o f  the offence o f  m is c h ie f ;

(7) th e  se v en th  charge alleged  th a t j e t  a n o th er  co-accused  (also n ot  
a  m em ber o f  th e  unlaw ful ass.nnblj') h ad  a b e tte d  th e  com m ission  
o f  th e  sam e offence ;

(S) th e  e ig h th  charge alleged  th a t th e  1st p rison er an d  one of hi3 co
accused named Murugesu Sinnadurai (w ho  had  since been  
discharged) had  com m itted  th e  m urder o f  Mr. Sam bandar ;
(th e ad d ition a l charges num bered  9 to  12 arc n o t m aterial to  
th e  presen t d iscussion).

I t  w ill b e ob served  generallj- th a t  the ease for th e  p rosecu tion  w as to  the  
effect th a t  the unlawful assembly consisted of -precisely o named accused 
persons, instigated by 2 other named co-accused. I n  support o f  a ll 12 
charges, th e  p rosecu tion  relied a lm ost en tire ly  on  th e  evidence o f  the  
m otor-car driver K rishnasam y. and  on certa in  s ta te m e n ts  o f  a  confessional 
character a lleged  to  h ave been m ade bjr som e (b u t n o t all) o f  the 7 accused  
persons.

T he w itn ess  K ri.slm asam y was, according to  h is  ow n version, a  m ost  
d isrep u tab le character w ho claim ed  to  h a v e  b een  en gaged  on the n igh t  
in  q u estion  in  transporting illic it im m igran ts b y  m otor-car and  thereafter  
in  con vej'in g  a num ber o f  persons to  T h ev a si K a n a v a th j,’s  land w here 
th e  m urder w as com m itted .. ................

On 12th  A u g u st, 1954, th e  learned M agistrate d ec id ed  th a t there w as  
in sufficien t ev id en ce  to  p u t anj* o f  th e  accu sed  p erson s on  trial. A ccor
d in g ly , th e y  w ere a ll d ischarged under th e  p ro v is io n s  o f  section  1G2 (1) 
o f  th e  C ode.

So m a tter s  s to o d  u n til ab ou t t lu c e  m on th s la ter , w h en  the L aw  Officers 
o f  th e  C row n in tervened .- On 24th  N ovem b er, .1954, th e  Solicitor-G eneral 
(acting  u n d er  th e  a u th o r ity  o f  th e  A ttorn ey -G en era l in  term s o f  section  
393) issu ed  a d irection  to  th e  M agistrate u nder sec tio n  391 to  rc-open th e



62 GRATIAEN, J .— The Queen t-. Thiagarajih

in q u iry  into “ the charges ” preferred against the 1st, 2nd and 3rd prisoners 
and against one of their co-accused named Swaminathan Thiagarajah, 
b u t n o t against tho three other persons p reviously  accused. T he specific  
d irection s were th a t the M agistrate sh ould  (a) record any further ev id en ce  
addu ced  b y  th e  prosecution, (6) read “ the said charges ” to  th e  accu sed  
a s  required  b y  section 150, (c) com ply w ith  tho provisions o f  sectio n s  
160 an d  161, and  (d) com m it th e  3 prisoners and  Sw am in ath an  
T hiagarajah  for trial to  the Suprem e Court upon <! tho said  charges

T h e 3 prisoners were re-arrested an d  produced before th e  Court, a n d  
further evidence was recorded in  th eir  presence. Efforts to  trace th e  
w hereabouts o f  Swam inathan Thiagarajah, how ever, proved o f  no a v a il. 
Tho prosecution therefore decided to  proceed  for tho tim e being aga in st  
o n ly  tho 3 prisoners, the case aga in st Sw am inathan  Thiagarajah b eing-  
le ft in  abej’anco.

T h e case against the prisoners s t ill rested  largely on the ev idenco  
w hich  th e  M agistrate had previously  considered insufficient to  ju st ify  a 
com m itta l. B u t, being bound b y  th e  Solicitor-G enerars d irections, 
h e m ade a brave attem p t to  com ply w ith  th em . H e discovered, h ow ever , 
th a t  strict obedience would produce a  m o st incongruous result-. T h e  
reason  w as that-, whereas 5 persons (no m ore, no less) wore alleged in  
“ th e  said  charges ” to  have form ed th em selv es in to  an  unlaw ful assem b ly , 
one o f  them  (Murugcsu Sinnadurai) had  already been discharged, and  th e  
Solicitor-G eneral had given  no d irection  th a t tho order in his favour sh ou ld  
b e vacated . In  these circum stances i t  w as felt th a t th e  prosecu tion  
o f  th e  rem aining 4 m em bers o f  tho alleged  unlaw ful assem bly  w ou ld  
r e s t  on an  illegal foundation— there being an insufficient quorum  o f  
a lleged ly  gu ilty  persons to  con stitu te  an unlaw ful assem bly as d efined  
b y  section  13S o f  the P enal Code. F in d in g  h im self in  th is pred icam ent, 
th e  M agistrate in v ited  the A ttorney-G cnerars departm ent to  clarify  th e  
earlier directions received by him . In  rep ly , he received a fresh com m u n i
ca tion , dated  2nd March, 1955, and  sign ed  b y  a Crown Counsel, d irectin g  
th e  M agistrate to  am end the charges based on  th e  alleged form ation  o f  
an  unlaw ful assem bly by su bstitu tin g  th e  nam e o f  D uraisam y V elu p illa i 
for th a t  o f  M urugcsu Sinnadura-i aga in st w hom  the case has n o t b een  

re-opened.

T hese new  directions, purporting to  h a v e  been g iven  on beh alf o f  th e  
A ttorney-G eneral under section 3S9 of the Criminal Procedure Code, 
w ere clearly ultra vires. In  th e  first p lace , section  3S9 on ly  em powers, 
th e  A tto r n e y -G e n e r a l  to  order fresh, ev id ence to  be recorded after 
committal i f  in  his opinion the earlier ev idence form ing th e  basis o f  the  
com m itta l was “ n o t sufficient to  afford a foundation  for a fu ll and proper  
tr ia l ” . In  the second place, i t  h ad  n ever been  alleged in  " th e  p articu lar  
charges ” read ou t to tho prisoners at tho commencement- o f  tho in q u iry  
under Chapter 16 that D uraisam y V elup illa i had in fact been a m em b er  
o f  th e  unlaw ful a sse m b ly ; on th e  contrary, the im plied su ggestion  
a t  th a t tim e was that- he had  n o t. A n d  finally, D uraisam y h ad  
a lread y  been discharged from  th e  proceedings and there w a s--n o  
d irection  th a t the case  against him  sh ou ld  be re-opened for any purpose- 

w hatsoever.
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A ll or som o o f  th e se  d ifficu lties seem  to  have been  re a lised  10 d av*  
later by th s  D ep a rtm en t, an d  on  12th March, 1955, a  fu r th er  co m m u n i
cation was se n t to  th o  M agistrate cancelling th e  le tter  d a te d  2n d  M arch, 
1955- Instead , C row n C ounsel purported to  g iv e  fre sh  d irec tio n s  in  
t he nam e o f  tho  A ttorn ey-G en era l (also under (he provisions o f  section 389  
u'hich teas inappropriate) requiring th e  M agistrate to  ta k o  a c t io n  as. 
fo llo w s:—  •

(A) to read o u t t o  th e  3 prisoners under section 159 o f  th e  C ode certa in  
am ended  ch arges a lleg in g  (1) th a t th ey , to g e th e r  w ith  Sw am ina- 
than  T h iagarajah  “ and another person unknown to the prosecu
tion ” h a d  in  tru th  been  th e  m em bers o f  th e  a lle g ed  u n law fu l 
assem bly , a n d  (2) th a t  th e  murder o f  Mr. S a m b a n d a r  h a d  been  
com m itted  b y  th e  1s t  prisoner and th is  “ u n k n o w n  p erson  ”  ;

(11) to  com m it th e  prisoners for trial on these a m en d ed  charges.

I t  m ust here be o b serv ed  th a t  no direction was g iv en  th a t  th o  am ended, 
charges should  be read  o u t to  th e  prisoners under s e c t io n  156  an d  th a t  
fresh proceedings u n d er C hapter 16 should be ta k en  from ' th a t  earlier  
stage.

The defence v e r y  n a tu ra lly  protested  against th is  fu r th er  ch an ge o f  
front on the p art o f  th e  prosecu tion . T he learned M a g istra te , h o w ev er , 
considered h im se lf  u nd er a  s ta tu to ry  ob ligation  to  o b e y ’ th e  A tto rn ey - 
General’s d irections. A ccord ingly , but w ithou t e n th u s ia sm , th e  charges- 
(amended as d irected ) w ere form ally  read out and  e x p la in e d  u n d er section- 
159 to the p risoners, each  o f  w hom , w hile p ro te s t in g  h is  innocen ce, 
truthfully replied  a s fo llow s in  answ er to  the sta tu to ry  q u e stio n  ad dressed  
to  him under sec tio n  160 : •

I  am n o t g u ilty . T here is  no inquiry in  resp ect o f  th e se  charges ’h

I  am satisfied th a t  in  th e  circum stances described  b y  m e  th e  order o f  
com m ittal and  th e  su b seq u en t ind ictm ent em b o d y in g  th e  charges so- 
am ended were in v a lid  an d  contrary to  th e  p ro v is io n s  o f  th e  Crim inal 
Procedure Code.

In  England, “ when a pterson charged has been committed fo r  trial, the  
indictm ent p resen ted  aga in st h im  m ay include, e ith e r  in  su b st itu t io n  
for or in  addition  to  co u n ts  charging the offence for w h ich  h e  w as co m m it
ted , any cou nts fo u n d ed  on  fa cts  or evidence d isclosed  in  a n y  ex a m in a tio n  
or deposition ta k en  before a  ju stice  in h is presence, b e in g  co u n ts  w hich  
m ay law fully be jo in ed  in  th e  sam e in d ictm en t ” . Adm inistration  
of Justice (Miscellaneous) Provisions Act, 1933. section 2  (2) (8) proviso 1. 
Indeed ev en  w h en  th e  ju stices  h a v e  refused to  co m m it o n  a n y  p articu lar  
charge a m an w h o  h a s  b een  com m itted  on other ch arges, th e  p rosecu tion  
m ay include in  th e  in d ictm en t a  count based on  th a t  ch arge subject, t o  
the power o f  th e  p resid in g  J u d g e , upon ob jection , to  ru le  th a t  th ere  w as  
no evidence to  su p p o rt th e  a llegations. R. d. M o rn j1. -

In  Ceylon, h ow ever , th e  pow ers o f  the p ro secu tio n  in  t h is  resp ec t  
have becom e narrow er sin ce  C hapter 16 o f  th e  C rim inal P roced ure

> (1945) K . n . 153.
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Code w as sub jected  to  th e  sw eeping am endm ents contained  in  Ordinance 
H o . .13 o f  191 S ... A p art from  ah exception to  which I  shall sh ortly  refer, 
an accused person ca n  in  no circumstances bo com m itted  for tria l or 
tried upon  in d ictm en t e x cep t upon the basis o f th e  chargos w hich had  
boon read out to  h im  under section  156 and to  which ho w as la ter called  
upon to  answer in  term s o f  Section 150 and 160. In  other w ords, the 
p ow er o f  a M agistrate to  com m it under section 163 and  th e  powers of 
th e  A ttorney-G eneral to  direct a  com m ittal under section  391 are both  
determ ined b y  th e  scop e o f  the particular charges w hich  form ed the 
su b jec t m atter o f  th e  M agisterial inquiry ; the on ly  excep tion  recognised  
b y  th e  Code is in  resp ect o f  offences o f which a m an m a y  law fu lly  bo 
convicted  upon a tria l o f  th e  charges actually  inquired in to . A ll this 
h a s  been very  clearly  exp lained  in the judgm ent o f  G unasekara J . in 
Yaithilingam v. The Queen *.

The Ceylon procedure is adm itted ly far from satisfactory  in th is respect, 
because it  in vo lves a n  unprofitable expenditure o f  tim e in fram ing  
am ended  charges fo llo w ed  b y  the com m encement o f  w hat are virtually  
fresh proceedings under Chapter 1G. B ut this is still the law , and recom 
m endations for sim p lify in g  the procedure have n ot y e t  received  the  
a tten tio n  o f  P arliam ent.

On the other h an d , th e  Attorney-General in C eylon  is vested  with  
•certain extra-ordinary pow ers (unknown in the E nglish  sy stem ) w henever  
a M agistrate, a t th e  conclusion  of the inquiry under Chapter 16, has 
discharged an accu sed  person in terms o f section 162 ( 1) o f  th e  Code. 
Section  391 then  au th orises the Attorney-General, i f  h e considers that 
the accused should  n o t h a v e  lrcen discharged, to  over-ride th e  M agistrate’s 
discretion  b y  d irectin g  a com m ittal, and the M agistrate in  th a t event- 
has no option  but “ to  re-open the inquiry ” and com ply  w ith  such  
in structions as to  (th e A ttorney-G eneral) shall appear requ isite ” . B u t  
the A ttorney-G eneral’s  pow ers arc them selves controlled  b y  th e  require
m en ts o f  Chapter 16. S ection  391 m ust clearly bo read in  th e  con text 
o f  section  162, so th a t  a  d irection  to commit m ust necessarily  be confined  
to  the particular charges under inquiry ” in respect o f  w hich  tho M agis
tra te  had discharged a n  .accused person. In  other w ords, th e  A ttorney- 
General can on ly  d irect a  M agistrate to  enter an order o f  com m itta l on 
charges in respect o f  w hich  the Magistrate h im self w as p reviously  vested  
w ith power to  com m it.

I f  th e  A ttorney-G eneral takes the view  that an accused  person ought 
t o  be com m itted  for a n  offence other than that for w hich  he had been  
specifically  charged (or other than  an offence for w hich he m ight law fully  
have been con v icted  i f  properly com m itted) a different proceduro m ust 
be resorted to . H e  is  authorised  to  instruct the M agistrate u n d er section  
3 0 0  (2) to  reopen th e  proceed ings b y  formulating an am ended  charge, and 
thereafter to  take a ll th e  step s prescribed by Chapter 16. I t  is  certainly  
n o t perm issible to  g iv e  a d ifection  that the accused  person  should  ho 
com m itted  for tr ia l .upon  an  am ended charge a fter 'com p ly in g  on ly  w ith  
th e  requirem ents o f  sectio n s 159, 160 and 161— because, i f  th a t  were
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d on e , th e  accused  w ould  b e d ep rived  o f  a  fundam ental r igh t w hich  th e  
L egisla tu re lias (under th e  p resen t Code) conferred on  h im . M o re o v e r ,  
w here su ch  d irec tio n s  h a ve  been g iv e n  u n d er  sec tion  3 9 0  (2), i t  i s  f o r  the  
M a g is tra te  a lon e to d e c id e  in  the f i r s t  in s ta n ce  w hether o r t io ta  c o m m itta l o n  
the a m en d ed  change w o u ld  be ju s tif ie d .'  T he residual pow ers o f  th e  
A ttorney-G eneral under section  391 o n ly  com e in to  operation  a t  a  la ter  
s ta g e— th a t is to  sajr, i f  ho considers th a t  th e  M agistrate h a s  w ron g ly  
exercised  h is d iscretion  in  favou r o f  th e  accused  on th is  v ita l issue.

L e t u s consider, in  th e  ligh t o f  th ese  princip les, t h e  s tep s  w hich  w ere  
ta k en  in  th e  present caso a fter  th e  M agistrate had  law fu lly  d isch arged  
th e  prisoners on I2 th  A u gu st, 1954. T iio  original d irection s issued  to  
th e  M agistrate on 25th  N o vem b er, 1954, in  term s o f  sections 391 an d  393  
o f  th e  Code wore (for w h at th e y  w ere w orth) intra vires th e  S o lic itor-  
G eneral because th e y  ordered a com m itta l, after certain  form alities h a d  
been  com plied  w ith , on th e  “ particu lar charges ” w hich  h ad  in  fa c t  
been “ under in qu iry  ” . B u t  th ese  in stru ctions were su b seq u en tly  
cancelled  by im plication , i f  n o t ex p ressly , an d  are not. relied on  a s h a v in g  
a n y  bearing on  th e  ob jections now  under consideration.

T he second  se t  o f  in stru ction s issued  in  tho nam e o f  th e  A ttorn ey -  
G eneral on  2nd M arch, 1955, call for n o d iscussion  because th e y  too  w ere  
can celled  before th e y  w ere ob eyed . T he order o f  com m itta l m ad e in  
com pliance w ith  tho final in stru ctio n s issu ed  on 12th M arch, 1955, was- 
con trary  to  law  for th e  fo llow in g  reasons :

( 1) th e  in structions w en t far b eyon d  th e  particu lar pow ers v es te d  in
th e  A ttorney-G eneral under section  3S9 ;

(2) ev en  i f  th ey  had  been g iv en  under section  391, th e y  w ould  have-
been eq u a lly  u ltra  v ir e s  becau se th ey  d irected  a co m m itta l 
on charges su b sta n tia lly  d ifferent from  those w hich  form ed th e  
su bject m atter  o f  th e  inqu iry  under C hapter 16 ;.

(3) if, again , th e  in ten tio n  h a d  been  m erely  to  in struct th e  M agistrate
in  term s o f  section  390  (2) to  hold  a fresh inqu iry  u pon  th o  
charges as fina lly  am en ded , th e  d irection  to  com m it th e  prisoners- 
a u to m a tic a lly  upon th o se  charges w ould a ls o .h a v e  been  ultra, 
v ire s  because th e y  w ould  in  th a t cvc-nt h a v e  purported  to  re lievo  
th e  M agistrate o f  h is d u ty  to  decide ju d icia lly  w heth er or n o t  
an  order o f  com m itta l w as justified  by th e  ev idence.

T h e offences p unishable under sectio n s 140, 144 and  146 o f  th e  T on a l 
Code on  w hich  th e  M agistrate com m itted  th e  prisoners for tria l in  
ob ed ien ce to  th e  A ttorn ey-G enera l's  final in stru ctions w ere clearly  
different from  those w hich  w ere’ orig ina lly  “ under inqu iry  ” . A n  a lleg a 
tion  th a t a  m an w as a m em ber o f  an  un law fu l assem b ly  o f  5  con sistin g  
o f  h im self and  four nam ed persons is  n o t  tlA  sam e a s an a llegation  th a t  
h e w as a  m em ber o f  an  u n law fu l a ssem b ly  o f  5  con sistin g  o f  h im self, 
three nam ed persons an d  “ a  person  u nk now n  to th e  prosecu tion  J u s t  
as it  requires a t lea st tw o  persons to  form  a  crim inal consp iracy p un ish ab le  
under section  113b o f  the P en a l Code, tho offence o f  being a m em ber o f
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an  u n law fu l a ssem b ly  cannot bo com m itted  ex cep t in  association with  
4  others. T h o  a cq u itta l o f  ono o f tw o accused  persons on  a conspiracy 
charge therefore n ecessa r ily  results in  tho a cq u itta l o f  tho other unless 
th e  in d ictm en t or charge specifically alleged (and  i t  is  proved) that som e
on e else , k n o w n  or unknow n, had also p articipated  in  tho crime. The 
King  v. Dharmasena1. Tho samo principle ap plies, mutalis mutandis, 
to  an  in d ic tm en t or charge alleging p articipation  in  an  unlawful 
a ssem b ly .

In  th is  case, th e  scope o f  th e  inquiry under C hapter 10 was confined 
to  th e  issu e  w h eth er  tho prisoners had joined  an  unlaw ful assem bly o f  
3  persons in  a ssoc ia tio n  w ith  Murugesu S innadurai (tho original 2nd 
accused) and  S w am in ath an  Thiagarajah (the orig inal 4th  accu sed ); but 
there w as no in q u iry  a t  any tim e into tho la ter a llega tion  that “ a person 
unknow n to  tho  p rosecu tion  ” had been a m em ber o f  a n y  such assembly. 
A ccord ing ly , cou n ts  1, 2  and 3 in the in d ictm ent cannot bo allowed to  
stand .

T he 4 th  cou n t in  tho indictm ent non- a lleges th a t  th e  1st prisoner
and a person unknown to the prosecution ” com m itted  tho murder o f  

Sam bandar, w hereas th e  relevant charge “ under in qu iry  ” under Chapter 
1G a lleged  th a t  h e  an d  Murugesu, Sinnadurai (a n am ed  person) had 
com m itted  th e  offence. Mr. K anakaratne in v ited  m e during tho argument 
to  euro a n y  ob jection a b le  features in  th is count b y  perm itting  the words 
“ an d  a p erson  u n k n ow n  to  the prosecution ” to  bo deleted . I  declined 
to  do so . I t  is  no  d o u b t correct to  say  th a t, i f  tw o  persons are properly  
com m itted  for tr ia l for an offence punishable under section  296 o f the  
P en al Code, one o f  th em  m ay  be convicted  ev en  thou gh  the other is 
acq u itted . B u t  in  th o  present case tho 1st prisoner has in his favour 
th e  earlier order o f  discharge validly entored b y  tho  M agistrate on 12th 
A u gu st, 1954, an d  th a t  order has not been v a lid ly  superseded.

A s far as ca n  b e gath ered  from the record o f  th e  inqu iry  held by the 
M agistrate under C hapter 1G, and also from th e subsequent directions 
issued  b y  tho  A ttorn ey-G eneral’s departm ent, th e  prosecution had 
considered  it e ssen tia l a t  evory stage to  call in  a id  th e  provisions o f section  
32 o f  th e  P en a l Code in  order to  establish  th a t c ith er  th e  1st prisoner o ra  
g u ilty  assoc ia te  h a d  k illed  Mr. Sambandar in  furtheranco o f  tho common  
in ten tio n  o f  b o th . T here is certainly no in d ica tion  th a t tho Law  Officers 
o f th e  Crown h a d  sp ec ia lly  addressed tlioir m ind s to  the question o f  pre
ferring a g a in st th e  1s t  prisoner a charge o f  m urder based solely  
on h is  in d iv id u a l acts . In  theso circum stances, th e  order o f  discharge 
en tered  b y  th e  M agistrate on  I2th  A ugust, 1954, s ta n d s in  the w ay o f  
an in d ictm en t for m urder against tho 1s t  prisoner a lon e until it is supple
m en ted  b y  an  overrid ing decision u nequ ivocally  m ade in  the excrciso 
o f  tho ex tra -ord in ary  powers vested  in  th e  A ttorney-G eneral under 
sectio n  391 o f  tho Code.

Preliminary objection upheld. 

Indictment quashed.
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