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Landlord and tenant — Deceased tenant’s wife’s failure to attorri — requisites of a
plaint — Averment and proof of title in & rei wnd/car/o suzt—Act/on on trespass
where title is not d/sputed

Where the tenant dies and his WldOW fails to attorn to the Iandlord the widow
cannot claim tenancy rights.

Under the thl Procedure Code |t is only necessary to plead the relevant. facts
. onstttuttng the action. it is not necessary to categonze the cause of actton

Ina vundtcatory suit, it is necessary to aver and prove trtle but where title is not

disputed a plaintiff may sue only for ejectment. Although the plaintiff had not
pleaded his title, his. avérment that the widow of the deceased tenant is in
occupation.without his permission and without paying rent is sufficient to found

an action on trespass. No objection having been taken at the trial to.any

deficiency in the plaint re setting out title, it cannot be raised in appeal. ’

Case referred-to :

Theivandran v, Ramanathan Chettiar'— [1986] 2 Sri LR 219,222,
"APPEAL from judgment of Court of Apeeal,

N. R. M. Daluwatte, P.C. wnth Mrs. D. K. Gabadage and Manohara-de Silva for
Plaintiff-Appellant.

K. Abeypala for 1st Defendant-Respondent.

Substituted 2nd Defendant-Respondent and 3rd Defendant Respondent are

absent and unrepresented

Cur. adv. vult.
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The plaintiff instituted these proceedings seeking the
ejectment of the 1st, 2nd and 3rd defendants from the premises
in suit and claiming damages at the rate of Rs. 25/- per mensem
from February, 197 1. Iri her plaint dated 30th December, 1971,
she averred that (i) the tenant of the premises was E. J. A, John
who died on 5th January. 1971, (ii) John had paid rent up to the
end of January, 1971, and (iii) the 1st defendant was the widow
“of the deceased tenant John. These facts were admitted by the
ist defendant in her answer. The plaintiff further pleaded that
after the death of John neither the 1st defendant nor any of his
heirs paid any rent nor sought her permission to continue to
occupy the premises as her tenant. As regards the 2nd and 3rd
defendants, it was the case of the plaintiff that the deceased
John had sub-let the premises to them without her knowledge.

The 1st defendant’s position as set out in her answer and
focussed in the issue raised on her behalf at the trial was that
upon her husband's death the plaintiff accepted her as her
tenant. After. trial, the District’ Judge. held. (a) that the '1st
defendant was the tenant of the premises; (b) that the 2nd and
3rd defendants were not sub-tenants but were employees under
the deceased John_The action was accordmgly dismissed.

The «plaintiff thereupon lodged an appeal to the Court of
Appeal. The Court of Appeal affirmed the finding of the District |
Court that the 2nd and 3rd defendants were employees under
John and thereafter we(é employees under the 1st defendant
. and that they had no status independent of the 1st defendant. At
the hearing before us. Mr. Daluwatte for the plaintiff-appellant,
did not canvass this finding.

~ The C0urt‘ of Appeal. however, reversed the finding of the
District Court that the 1st defendant is the tenant under the

plaintiff. On this crucial issue the Court of Appeal expressed itself
in the following terms:—

“On the evidence it is manifest that the first defendant has not
attorned to the plaintiff after the death of her husband nor had
‘she obtained the protection of the Rent Acts by way of any
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application made under the statute. She has no. pnwty of
contract either’ directly or by attornfment nor is there a nexus
created by operation.of law". This finding is amply supported by
the evidence: on record and Mr. Abeypala. counsel for the 1st
defendant-respondent, very properly did not challenge it..
Incidentally, | wish to add that the reference to-the Rent Acts in
the above passage must be read. as a reference to the Rent
Restriction Act (Chap. 274 of the 1956 Reévised Edition of the
Leglslatlve Enactments) the action havnng been filed :n 1971
Although the Court of Appeal arrived at the fundlng that the Ist
defendant was not a tenant under the plaintiff..as claimed by the
1st defendant, {and this was the basis upon which the 1st
defendant sought to ,justify her contunued occupatlon of the
premises after the death of John) yet the action was dismissed
solely on the ground that the plaint “does not disclose a valid
cause of acuon as. known to our. law™. The Court of Appeal
concluded:— “The plalnt in. this case is not based. on a contract:
“of tenanCy nor -does it contaln the elements requwed for a.
possessory or a vnndlcatory action . . . .. .. The absence of a
valid cause of action is‘a pure question ot law and can be raised _
at any stage’. It was this part of the" udgrnent of the Court of
Appeal that was assalled by Mr Daluwatte '
* in-the fsrst place it is right to state that the plea that 'the plalnt )
does ‘not disclose a causeof action was not pleaded in the
arswers of the defehdants nor was an‘issue on this point raised
at the trial.-Section 40 of the: Civil Procedure Code sets out the
requisites of-a plaint:. It provides inter alia, that the plaint shall
contain-""a plain a'nd concise -statement of the circumstances -
constltutlng “each cause of action, and where and whén it arese
Ty (Sectiond 40(d)). Thus it is clear that under our procedural
law, there is no need fo.categorize the cause.of action as being -
based .on a particular form.of action. All that is required is to
plead'the re‘Ievant facts constituting-the cause of act‘ion. :

-The question. that arises on this appeal is whether thls -action
cannot bé maintained for the reason that the plaint’ does not
disclose a.cause of action. On a scrutiny of the plaint; | am of the
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view that it discloses a cause of action based on trespass. Apart
from the averment that the 1st defendant is the widow of the
deceased tenant, John, there is the following significant
statement in paragraph 5 of the plaint:— "After the death of the
said tenant E. J. A: John, his widow the 1st defendant nor any of
his heirs paid any rent nor sought the permission of the plaintiff
to continue as a tenant or tenants of the premises referred to
above-as required by law”. Admittedly. the provisions of section
18 of the Rent.Restriction Act were not complied with. The result
was that the 1st defendant.could not thereafter have claimed the
protection of the Rent Restriction Act. What paragraph 5 of the
plaint in effect avérs is that upon the death of John the 1st
d;efehdan{'s right to remain in occupation of the premises
ceased. In other-words, the widow's continued occupation of the
premises was unlawful. '

.-t true, as submitted by Mr. Abeypala. there are no averments
in the plaint s'ett'ing out the plaintiff's title to the premises nor has
the plamtlff sought a declaration that she.is the owner of the
premises. This is no doubt a defect in the plaint. but could the
1st.defendant rely on it at the stage of appeal. in the absence of
a specific objection in the -answer and the matter not having
been put in issue at the trial? | think not. particularly in view of
section 46(2) (d) of the Civil Procedure Code. Had the specific
objection, namely that the -plaint does not disclose a cause of
action, been taken in the. answer, the plaintiff may well have
moved to amend the plaint. The plaint not being happily worded,
~an -appropriate’ amendment - could easily have remedied the

defect in the pleadings. Moreover, the issues show the nature of
‘the dispute between the parties, namely the character of the
occupation of the premises by ‘the 1st defendant. Was the 1st
defendant a trespasser as.averred by the plaintiff or was she a
“tenant under. the plaintiff? Therefore, even assuming that the
issue whether the plaint discloses a cause of action is a pure
question of law. | am' of opinion that in the "facts and
circumstances of this case, it-is not a:question, that .could
properly,have.been raised at the stage.of appeal and answered in

-fayour .of the defendants. In. domg so, the Gourt of Appeal was in
_error. -
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Mr. Abeypala was right in his submission that in" a. rei
vindicatio action. the plaintiff must aver and.prove his title to
the premises in suit. This is the generai rule, but inithe instant
case the pleadings, -the. issues and the évidence on.record
clearly show that at no stage did any of the defendants dispute
the plaintiff's title to the premises. What is more, the deceased
“tenant could not have disputed the: plaintiff’'s title (Section 116
of the -Evidence Ordinance). A fortiori. the, 1st defendant his
widow and a member of his family’ could not have drsputed the-
plaintiff's - -title to the premises. In these crrcumstances ‘the
defect in the plarnt ceased to be, materral :

] .

The plarntrff s trtle not havrng been drsputed by the. 1st
defendant. the burden clearly was on. the 1st defen‘dant to:
show by what right'she continued.to occupy the premises after

.thé death of Jaohn. This principle’ was referred to by

Sharvananda, C.J. in’ The/vandran VS. Ramanathan Chert/ar'
(1) “An owner of a land has the right to possession of it and
hence is entitled 1o sue for the ejectment of a trespasser . . . . .
Basmg his claim- on‘ his ownership; which entitles him to
possession. he may sue for the ejectment of any person :in
possession of it without his consent. Hence when the legal title
‘to the premises is admitted or proved.to be in the plaintiff, the
burden of proof IS on the defendant to show that he isin Iawful
possessron . : Lo .

In the case. before us, the 1st defendant S posmon was that
she was the tenant. under the plaintiff ‘after her husband's
death, and therefore her. possessron was lawful. As stated‘
”earlrer that plea was rightly. reJected by the Court of Appeal
The plaintiff, therefore, must ‘succeed in. her action .for .
ejectment and damages ' ' :

The appeal is accordmgly aHowed and, the Judgment of the
Court of Appeal-dismissing ‘the plauntrffs action is set aside.
We direct that decree for gjectment be entered as prayed forin
.paragraph (a) of the prayer to the plaint dated 30th December
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1.971. The plaintiff is also entitled to damages from the 1st
defendant in a sum of Rs. 25/- per mensem from February 1971
till she is restored to possession of the premises in suit. The 1st
.defendant must pay the plaintiff costs of proceedings in the
District Court as well as a sum of Rs. 750/- as costs of appeal
both in the Court of Appeal and this Court. )

MARK FERNANDO, J. — | agree.
AMERASINGHE, J. — | agree.

Appeal allowed



