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RATNAYAKE
VS

TIKIRI BAN D A  AND OTHERS

COURT OF APPEAL 
WIMALACHANDRA, J.
CA 1882/2004 
DC KANDY 13301/P 
26TH APRIL, 2005

Civil Procedure Code, sections 189, 754(4), 755, 755(3) and 839 - Can the trial 
judge reject a petition of appeal on the ground that the order is not an 
appealable order ?

Held:

(i) It is not for the trial judge to decide tha t the order or judgem ent appealed 
against is not an appealable order - tha t question is fo r the C ourt o f Appeal.
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(ii) If the petition of appeal is in accordance with the provisions of section 
755(3), it is mandatory for the District Judge in terms of section 755(4) to 
forward the petition of appeal with the opinion of the judge as to whether or 
not there is a right of appeal against the judgment.

(iii) The District Judge erred in refusing to accept the petition of appeal which 
amounts to the rejection of the appeal.

APPLICATION in revision from the order of the District Court of Kandy.

J. C . B o a n g e  for 8th defendant appellant petitioner.

Plaintiff respondent respondent absent and unrepresented.

01st August, 2005,
L. K. W IM A L A C H A N D R A , J.

T h e  8th d e fe n d a n t-a p p e lla n t-p e titio n e r (petitioner) has filed this application  

in revision  from  th e  o rd e r of th e  D istrict J u d g e  of K a n d y  d a te d  0 6 .0 8 .2 0 0 3 .  
By th a t o rd e r th e  le a rn e d  ju d g e  re je c te d  th e  petition  of a p p e a l filed  by th e  

petitioner.

B rie fly  th e  fa c ts  a s  se t o u t in th e  petition  of a p p e a l a re  a s  fo llow s :

T h e  p la in tiff-re s p o n d e n t-re s p o n d e n t (p la in tiff) institu ted  th e  partition  

a c t io n  to  p a r t i t io n  a  la n d  c a l le d  H i t in a g e d e r a w a t t e  alias 
G a m a g e d e ra w a tte  ab o u t tw o  p e las  in ex ten t. W h e n  th e  c a s e  w as  taken  

up fo r tria l, th e  p arties  in tim a te d  to  C o u rt th a t th e re  w a s  no co n tes t as  

to  th e  p e d ig re e  a n d  th e  e v id e n c e  of th e  p la in tiff w a s  led an d  th e re  w as  

no  c ro s s -e x a m in a tio n . T h e re a fte r  th e  ju d g m e n t w a s  d e liv e re d  allotting  

8 4 /1 6 0  s h ares  to  th e  plaintiff, 2 0 /1 6 0  to  th e  3rd  d e fen d an t, 2 0 /1 6 0  shares  

to  th e  5 th , 6 th , 7 th , 9th  to  14th  d e fe n d a n ts  an d  3 6 /1 2 0  s h ares  to  the 8th  

d e fe n d a n t. T h e  8 th  d e fe n d a n t d is co ve rin g  an  erro r in th e  ca lcu la tion  of 
th e  s h a re s  a n d  th e  c o m p u ta tio n  of s h a re s  ac co rd in g  to  th e  e v id e n c e  

led , m o v e d  to  h a v e  th e  erro rs  c o rre c te d  in te rm s  of s e c tio n s  1 8 9  an d  

8 3 9  of th e  C ivil P ro c e d u re  C o d e . T h e  C o u rt, a fte r an  inqu iry  into th e  

ap p lica tio n  m a d e  by th e  8th  d e fe n d a n t, co rrec ted  th e  erro r of 3 6 /1 2 0  to 

3 6 /1 6 0 ,  but h e ld  th a t th e  o th e r error, th at is th e  co m p u ta tio n  of th e  

s h a re  of th e  8th  d e fe n d a n t w a s  not an  a rith m e tic a l e rro r an d  re fused  to  

c o n s id e r th e  co rrec tio n  of th e  e rro r a lle g e d  to  h a v e  b e e n  m a d e  in th e  

c o m p u ta tio n  of s h a re s . B e in g  a g g rie v e d  w ith  th e  ju d g m e n t of th e  court
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d a te d  2 1 .1 1 .2 0 0 3  in re fu s in g  to  c o rre c t th e  c o m p u ta tio n  o f s h a re s  

a c c o rd in g  to  th e  e v id e n c e  led  a t  th e  tria l, th e  8 th  d e fe n d a n t file r' r 
n o tice  o f a p p e a l a n d  a  pe titio n  of a p p e a l. T h e  p la in tiff o b je c te d  to  th e  

sa id  a p p e a l. T h e  C o u rt h e ld  a n  in q u iry  a n d  m a d e  o rd e r  on  0 6 .0 8 .2 0 0 4  

re je c tin g  th e  petition  o f a p p e a l o f th e  8 th  d e fe n d a n t. It is a g a in s t th is  

o rd e r th e  8 th  d e fe n d a n t h a s  file d  th is  a p p lic a tio n  in rev is io n .

T h e  8 th  d e fe n d a n t’s pos ition  is th a t th e  le a rn e d  D is tric t J u d g e  h a d  no  

p o w e r to  re je c t th e  petition  o f a p p e a l. T h e  le a rn e d  c o u n s e l fo r th e  8 th  

d e fe n d a n t in h is  w ritten  su b m is s io n , s u b m itte d  th a t th e  n o tic e  o f a p p e a l  
a n d  th e  petition  o f a p p e a l w e re  in co n fo rm ity  w ith  th e  p ro v is ion s  o f sec tio n  

7 5 5  of th e  C ivil P ro c e d u re  C o d e , a s  th e  n o tice  o f a p p e a l a n d  th e  petition  of 

a p p e a l w e re  filed  w ith in  th e  p re s c r ib e d  tim e  p e rio d  in te rm s  o f s e c tio n s  

7 5 4 (4 ) a n d  s e c tio n  7 5 5 (3 )  o f th e  C iv il P ro c e d u re  C o d e . In th e  im p u g n e d  

o rd e r th e  le a rn e d  ju d g e  h a s  not fa u lte d  w ith  th e  8 th  d e fe n d a n t th a t h e r  

n o tice  of a p p e a l a n d  th e  p e titio n  o f a p p e a l a r e  n o t in c o n firm ity  w ith  th e  

provisions o f sec tio n s  7 5 4  a n d  7 5 5  of th e  C ivil P ro c e d u re  C o d e , but h e  has  

re je c te d  th e  petition  o f a p p e a l on th e  so le  g ro u n d  th a t th e  sa id  o rd e r d a te d  

0 6 .0 8 .2 0 0 4  is not a n  a p p e a la b le  order.

S ec tio n  7 5 5 (4 )  of th e  C ivil P ro c e d u re  C o d e  s ta te s  th a t upon  th e  petition  

of a p p e a l b e in g  filed, th e  C o u rt shall fo rw ard  th e  petition  of a p p e a l to g e th e r  

w ith all th e  p a p e rs  re le v a n t to  th e  ju d g m e n t a p p e a le d  a g a in s t, a s  s p e e d ily  

a s  p o s s ib le  to  th e  C o u rt o f A p p e a l, re ta in in g  h o w e v e r a n  o ffice  co p y  of th e  

ju d g m e n t fo r th e  p u rp o s e  of e x e c u tio n  if n e c e s s a ry . H e n c e , if th e  ju d g e  is 

of th e  v ie w  th a t th e  ju d g m e n t a p p e a le d  fro m  o r th e  im p u g n e d  o rd e r  is not 

an  a p p e a la b le  order, h e  m ust, w ith  his op in ion  a s  to  w h e th e r  o r not th e re  is 

a  right of a p p e a l a g a in s t th e  ju d g m e n t o r o rd er, fo rw a rd  th e  p e titio n  of 
a p p e a l to  th e  C o u rt of A p p e a l a s  s p e e d ily  a s  p o s s ib le  in te rm s  o f s e c tio n  

7 5 5 (4 )  of th e  C ivil P ro c e d u re  C o d e .

In th e  c irc u m s ta n c e s , I a m  o f th e  v ie w  th a t it is n o t fo r th e  le a rn e d  

D istrict J u d g e  to  d e c id e  th a t th e  o rd e r or ju d g m e n t a p p e a le d  a g a in s t is not 

an  a p p e a la b le  o rd e r a n d  th a t q u estio n  is fo r th e  C o u rt of A p p e a l to  d e c id e . 
A ccord ing ly , if th e  petition  of a p p e a l is in a c c o rd a n c e  w ith  th e  p ro v is ion s  o f 

s e c tio n  7 5 5 (3 ) ,  it is m a n d a to ry  fo r th e  D is tric t J u d g e  in te rm s  o f s e c tio n  

7 5 5 (4 )  of th e  C ivil P ro c e d u re  C o d e  to  fo rw ard  th e  petition  of a p p e a l w ith  th e  

o p in io n  of th e  ju d g e  a s  to  w h e th e r  o r n o t th e re  is a  right of a p p e a l a g a in s t  

th e  ju d g m e n t a p p e a le d  a g a in s t. H e n c e  I a m  o f th e  v ie w  th a t th e  le a rn e d
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D istric t J u d g e  e rre d  in re fu s in g  to  a c c e p t th e  pe titio n  of a p p e a l o f th e  8 th  
d e fe n d a n t, w h ic h  a m o u n ts  to  th e  re je c tio n  of th e  petition  of a p p e a l.

F o r th e s e  re a s o n s  I a llo w  th e  ap p lica tio n  in rev is ion  an d  se t a s id e  the  

o rd e r of th e  D istrict J u d g e  d a te d  0 6 .0 8 .2 0 0 3  an d  d irec t th e  lea rn ed  District 
J u d g e  to  fo rw a rd  th e  p etition  of a p p e a l to  th is C o u rt in te rm s  of section  

7 5 5 (4 )  o f th e  C ivil P ro c e d u re  C o d e . T h e  ap p lica tio n  is a llo w e d  w ith  costs  

fix e d  a t R s . 7 ,5 0 0 .

Application allowed; District Judge directed to forward the appeal to the 
Court of Appeal.


