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Present: Lord MacNaghten, Lord Mefsey, and Lord Robson.
COREA v». APPUHAMY et al.
D.C. Chilaw, 3,934.

Prescription—Possession by one co-heir enutes to the benefit of the other
co-heirs—Adverse possession.

Possession by a co-heir enures to the benefit of his co-heirs.

A co-owner’s possession is in law fthe possession of his co-owners.
It is not possible for him to put an end to that possession by any
secret infention in his mind. Nothing short of ouster or some-
thing equivalent o ouster could bring about that result.

The whole law of limitation is mnow contained in Ordinance No. 922
of 1871, °

HE facts £ this case are fully set out in the judgment of the
~arneq Listriet- Judge (T. W. Roberts, Esq.): —

The plaintif in the present action seeks a partition of* the fifteen
lands mentioned in the schedule attached to his plaint on the strength of
his purchase in 1907 of two-thirds share thereof from Balshami and her
two mnieces, Allina and Nonnohami. '

The plaintif and his vendors say that they were at the date of transfert
under the impression that Balshami had married after the Matrimonial
Ordinance, and that her children had not on their father's death become
entitled to any part of Bslahami's share. It subsequently turned out,
however, that Balahami's marriage was dated before 1876, and was in
community of property. So her two. children have intervened, and
claimed each cne-third part of one-half of the share to which Balahami
was entitled. Their claim is admitted by the plaintiff. :

In another point, too, the facts stated in the plaint are not accurate.
Therein all fifteen lands are asserted to have formed part of the estate
of one Elias, and so on his death to have devolved in part on his sister
Balahami and nieces and nephews above ‘mentioned. It was asserted,
however, at the trial that certain of these lands never formed part of
Elias's estate, and plaintiff thereupon disclaimed title to such of those
lands as, may appear on the title deeds to have been bought originally in
the name, not of Elias, but of first defendent, Iseris.

The lands in question form a large and valuable estate of over one
bhundred acres, mostly now in. full bearing. The title deeds thereto, on
which both the contesting parties rely, convey title to one Elias. Elias
died in 1878. Since that date all the lands have been in the occupation
of the contesting defendant, Iseris, the brother of Elias.

The plaintiff's vendors allege {iflle by inheritance- from Elias. They
say that Elias was a man from Baddegama, which is situated in the
Galle District, 120 miles distance from Chilaw; that he migrated, and
made a large fortune in Chilaw District and died here. Their case is
that Elias was one of a numerous family, and had one brother, the first
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defendant., Iseris, and three sisters, Babahami, Balashami, and Sin-
natcho, Babahami, according to the plaint, died - childless. Balahami
married, hed three children (the intervemients) by her first husband,
and another child, a bastsrd, by her eecond comsort. She is still alive.
Sipnatcho died in Gslle District, leaving two daughters, Allina and
Nonno. :

The plaintiff led evidence to show that after the death of Elias
Balahami ocame to Chilaw District with her children and her second

_comsort to seek her patrimony on receipt of news that Elias had died

and left a big estate; that some years thereafter Sinnatcho’s husband
and children also migrated to this districi; and that both have there.
after allowed first defendant, Iseris,  as the chief male member of their
family, to manage and possegs their estate. They say that during the
thirty years since their migration the first deferidant, Iseris, had up to
1907 all =along acknowledged their title as his co-heirs, .and made them
continual advences of money and provisions pending final settlement  of
the estate. They allege that Iseris deceived them into the belief that
ke had taken out administration, and had to pay all debts before the
property could be divided among the heirs.

To all this Iseris gives a total denial. He says that he was partner
with FElias, and that on Elias's death he took possession of the estate as
his own, and has all along possessed -it as such. He denies the allega~
tions as to his kinghip with plaintifi’s vendors, and says they are his
cousine. During his de facto possession for thirly years he bas planted
and leased, mortgaged, and ‘sold various of the laends, and generally dealt
with them as owner. He has, he says, been frequently liberal to his

" cousins, and allowed Balahami to live on ome of the lands in question.

But he denies that he thereby -acknowledged their title, and says -tha®
what he did wag simply matter of charity

The issues as to the pedigree a.nd a5 to Iseris's alleged partnershxp with
Elias need not detain us long.

As to the pedigres, there is & cousiderable resemblance in physiog-
pomy between Iseris and Balahami; and two witnesses frow °Baddegama,
of g goodly age, have testified that the plaintif’s account of the pedigree
is the truth. Their depositions, it is true, displayed a wonderful
accuracy of memory in regard to the names of many members of Elias's
family, , Such Accuracy in nomenclature could, in Sinhalese village folk,
only be the result of careful preparation. But the drilling required
to produce that exactitude may have been their own effort. My
impression, on the whole, wag that these two were honest witnesses,
and their statement is confirmed by facial resemblance above noted. I

should have accepted that evidence, even if it had stood alone. As it is,

the plaintiff has also filed & number of ola extracts of registration, -
which  conclusively —prove the . pedigree of his vendors. I  accordingly
find for plaintiff on issues 4, 5, 6, an.d 8.

Similarly, I have no hesitation in finding for plm.nhﬁ on issue 1. The

only proof that the title deeds, whick stand in the name of Eliss, .
represent purchases with partnership money, consisis  in the ipse  dizit
of Iseris. Now, Iseris’s evidence * is deeply interested, and worthless
on that ground alone. Moreover, Iseris is a convicted forger and thief.
And his deposition in the present case directly and categorically
contradicts on every possible point the evidence which he gave in D. C.
Chilaw, No. 3,855. .
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Un the mere statement of such a \itness, expert “not only’ in crime
and incarceration, but also in perjury, I am Tot prepared to find any
fact proved in the absence of their  corroboration aliunde. On the
contrary, I shall take steps to prosecute him for his perjury.

There remains the crax ~of the case,  the question  of prescription.
lseris has sadmittedly had de facto possession for practically  thirty
vears, and it has to be decided whether that was precarious possession
or poseession on an adverse and independent title.

The law on this point was exhaustively discussed by the plaintiff's
proctor, but I find myself unable to agrec with much of his argument,
endita as it was. .

He argued, firstly—and this much, it seems to me, was clearly
sound—that no length of précarions possession, even if unaccompanied
by payment of rent or other such acknowledgment, can found s valid
prescriptive.  title. Further, non-enjoyment, for however long continued,
will not by itself destory title to property precariously possessed by
another. ]

To that extent it is 1nanifest that the finding of the Privy Council in
Nogudu Marikar o. Mohamadu ! has overruled the decision reported ab
Vanderstraaten 44. But the plaintif's argument went further. Mr. C. A.
Corea contended also that on the over-ruling of the decision reported
in Vanderstraaten 4#4 the law reverted to its condition as it stood under
the more ancient decision t6 be .found in Morgan's Digest 21 and 273.
Now, this is clearly not the fact. While the Privy Council in Nagudu
Mariker ». Mohamedu did in fact over-rule any previous decisions in so
far as they may have held that a precarious possession may give a
prescriptive  title, it over-ruled nothing else, and nowhere has ruled that

the law of prescription is now the law laid down in the judgment in-

Morgan's Digest, at page 273. _

If (ae two decisions be. examined, it will’ be found that they are
profoundly at variance. What was held 1 Nagudu Mariker v. Moha-
madn was that not even centurigs of precarious possession will found a
valid prescriptive title. Whereas in the decision reported in Morgan's
Digest, it is clearly implied that thirty years’ ‘precarious possession will
found and create a valid title. 'The two decisions are therefore directly
at variance on that point, and it js a contradiction in terms to say that
the later re-establishes the earlier.

Again, it is now settled law thal since the Ordinance of 1871 the
Roman-Dutch law of prescription has been  superseded (vide! N. L. B.
200). This was a decision of the Xull Court, and there are others.
There is nothing in Nagudu Marikar v. Mohamadu which over-rules this.
But with this view of the law it is impossible to reconcile the decision-
reporied in  Morgan’s  Digest. The latter supports and  defends the
Romaun-Datch law, .the common law as it stood. Among other things, it
decides that a precarious possessor, in order to obtain a good title by
prescription, must transform the character of his possession, not merely
into an adverse possession, but into. an adverse possession based on a
bone fide title. It also recognizes the distinctions between prescription
longi and longissum temporis. But. our present law recognizes none ",_.'o‘f—
these distinetions. Under. the decision reported at *'N. L. R. 200 and
under maoy others and clearly under the words of ‘the statute, it ma!{t.er.ts
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not whether the prescriptive p ion comm with a bona fide title
or otherwise. What is required, and all- that is required, is that there
sbould be proof of ten years’ unbroken possession, or an adverse and
independent title. It makes no difference whether the title be just or
unjust. Yt is necessary only that it should be adverse and independent.
To interpret the word “ title’ in the statute as meading only a
justus titulus ig _unwarrantably to import into it a meaning which is
not there. It is as if one were to agree that the abstract word ‘' colour ™
does not mean any colour but only blue, or' the word * triangle '’ refers
only to the isosceles and not te the scalene variety. ’

~ The law is, therefore, that one co-heir, so long as he possesses the
property precariously ob -a derivative or dependent title (which involves
acknowledgment of the title of the other ~co-heirs), cannot by such
possession prescribe against his co-heirs. It iz not true that he can
never, under any circumstances, prescribe against them. If he eets up
ap adverse title, and by overt actse to the knowledge of his co-heirs
defies their title and disclaims the precarious character of his possession,
apd . thereafter ' has the uninterrupted possession on such adverse title . for

‘ten years without payment of Tent or other acknowledgment of their

collateral title, he will thereby acquire a good prescriptive title. To
hold otherwise would be to encourage the careless in his lack of care and
the fool in his folly, it would enable indolent co-parceners to rely on
their own laches and oust innocent purchagers for value of apparently
good prescriptive titles. The numbers of such purchasers are great in

Ceylon, and the view of the law which Mr. (Corea advocated would
amount to a social revolution, ’

The burden, therefore, lay on plaintiff to prove that Iscris's possession
began or went on in a precarious or permissive character. If he did so
be would shift the burden on to Iseris, who would have to prove how and

when he converted this dependent .character of his ftitle into ome of
independence.

I have come to the conclusion that plaintif has wholly failed to prove
that Iseris’s possession either began or went on in a precarions character.
He has equally failed to account for a long series of overt acts ut
dominus on Iseris’s part, which would long ago have transformed the
character of hig possession from precarious to adverse,” if it had ever
stood in need of such change. I have summarized above the explan'ation
which the plaintiff's vendors gave of the long occupation by Iseris.
When we come to consider the .proof of that story, its paucity and
weakness are strikingly apparent.

Practically the only proof that Iseris possessed, not as owner but as
agent for his co-heirs, consists of the evidence of those co-heirs. Their -
word deserves little credence. They are persons neither of worth mnor .
position. They stand to  win or lose on this litigation a large sum, in
each case running into over Rs. 1,000. With so large a stake involved,
it is certain that persons of their sort’ and position will depose to almost
any ' falsehood. But I consider at length their coungel’'s argurent
cn the facts, because the property involved is very large.

Mr. Corea appears to have recognized that his evidence on the matter
of vpossession was slender, and attempted by his argument to show that
the evidence for plaintiff was supported by the balance of probability.
He set out, in the first place, to prove that Iseris had, on his brother's
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death, taken out administration, and then got the record of administra-
tion proceedings destroyed to cover wup his track. Now, the record is
lost, and Iseris hag, by document D 87, clearly demonstrated that he
complained to His Excellency the Governor of its loss and of other
matter, and that on his complaint thirty years ago a recordkeeper of
this Court was dismjssed. If Iseris had wished to destroy it, snd had
got it destroyed, why should he complain of its loss? And why should
the Government of Ceylon have on that complaint dismissed the record-
keeper? These facts .are irreconcilable with the suggestion that Iseris
procured  its  destruction. That seuggestion is evidently the  merest
verbiage.

The proof of administration having been taken out by Iseris -1s defec-
tive, and consists chiely of a dubitant recollection of Mr. Cooke's, of
the genmeral belief in and around Galmuruwa, and of hearssy. It seems
to me that the proof of that has failed, and so I find on that issue. The
argument of plaintifi’s proctor was to the following- effect. Migrations
of Sinhalese to distant districts are rare, and never made without good
reason. The only reasecn why Balahami and her nieces could ' have
come to thig district, he contended, was that they were seeking their
share of Elias's large estate. Having so come,” they would, he wurged, be
sure to demand that share. snd did so demand it. If Iseris had then
refused, litigation would have been, it was argued, saure to have begun
at once. Therefore, Iseris must. as they say, have admitted their
claim, and entered on and thereafter continued his possession in the
dependent title of manager for his female relatives. Thereafter, it was
vatural, and in accord with Sinhalese customs, that they should allow
him {o manage as he pleased, as it was not inconsistent with his position
that he should give out the lands on planting agrcements and leases,
and mortgage them to meet expenses. His sales were matter which they
did not know or understand to be sales of their shares. It will be seen
at once that this agrecinent begins with a daring petitio principit, and
continnes along a road liberally paved with exzamples of the fallacy of
-non sequitur.

In the first place, it is not true .that the only reason why Balahami
aud then Sinnatcho’s children should have inigrated was that they
‘came to demand share of Elias's estate. Any number of equally natural
reasons are' possible and conceivable. It may have been that Bala-
bami found her own village uncomfortable after her illicit relations
with her second ,comsort. It may have been, and this was probably the
case, that they migrated in the simple hope of charity or employment.
With kinsfolk at the end of the jourmey. such migrations arc not in the
least uncommon, because the people of Ceylon invariably show the most
admirable liberty to apy of their kinsfolk, at least any with whom they
bhave not quarrelled. The assertion that the object of their migratien
must have been to demand a ~hare of their dead . brother's estate was
the coping stone of the whole argument. That assertion is mnot fact,
and consequently the whole argument crumbles away. Not only is it not
true, there is on the record proof of facts which clearly apd firmly negative
that  suggestion. It is admitted that - Sinpatche's children did Dot
migrate till some years after Balahami. But if the reason for migration
had been to enter on the estate of Elias, which they say had devolved
op them, it would have been most natural that they should migrate
simultaneotsly, or at any rate in quick succession- one after the other.
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Again, it appears from the admission of plaintiff's own witness that
Eliss’s other dister, Babahami, did not dic childless, ag the plaint avers
she did. She left four children at . her death. Neither she nor her
children, however, have ever nigrated. Now, if the stutement of
Balshami had been true, and if on the death. of Elias Iseris had ap-
prised his kinsfolk in Baddegama of that death, and their consequent
title to BElias's estate, we may be sure, with the same certainty with
which we know that 2 plus 2 makes 4, that Balshami eand the family
would mnot have left that fortune, which awaited them, to go a-begging.
It is, therefore, beyond doubt that Balabhami’s evidence as to the object
of her migration is totally false.

In the next place, it is clear, since Iseris is mnot shown to have been
administrator, that at the date of his entry on Elias's estate he did not
ask, nor need to ask. the consent of his sisters. Elias died in 1878.
Iseris came out of jail at the end of that year, or in 1879. Balahami,
if we accept her own evidence as given in 3,855, migrated five years after
bher father died, and she was thirty or thirty-five years .old when her father
died. She wag borm in 1850. Tt follows that she was about thirty-five
when she migrated, and that fixes the date of migration at 1885,
but almost certainly not earlier. Thervefore, Iseris had had scven  years'
possession before Balahami appeared on the scene.

In the third place, supposing for the sake of avgument that the object
of her migration wag to claim share of Elias's estate, and that she did so
claim it, it does not in the least follow that Iseris admitted her e¢laim.
She was a new arrival. and poor. Iscris was a ecriminal, and had in his
possession the title deeds. Tooking at his ungavoury past, it is in-
finitely more probable thai he did not admit her eclaim. His interest in
the law as to co-heirs was probably slight. It is far more natural to
suppose that his entry on the estate of Elias and his continvance therein
was based on nothing clse than the ancient doctrine that” he should take
who can, and he should keep who has the power, :

That being so. supposing Balabhamnj had demanded share of the estate
and Jseris had refused, it is not clear why litigation should follow. He
had seven years' possession behind him. He . had the title deeds. He
bad the moncy. Balahami had nothing; what is more likely than that
she accepted his bounty and dropped her- claim? She would buy her
claim in those circumstances? How cotld she fight the claim herself?
That is a double wnon sequitnr, then, when it was argued that Balahami
must have demanded her share of the estate and must have got it.
These things were neither necessary nor probable.

Continuing  further, the extvaordinary = temerity of the argument and
evidence for plaintiff reveals itself ~yet more glaringly. According to
Balahumi—and  the remark  applies.  mufatis  wmutandis, to her nieces—she

owned * one-third sharc of the estate, and Iseris admitted that. On

Tseris’s estimate in his deel of gift the property is worth Rs. 70,000, On
Balahami's statement of the value, Rs. 80,000 thirty years ago. Accord-

‘ing to her present estimate of the crop (100,000 coconuts at a plucking),

it yields an income of * Rs. 24,000 per annum, and must be worth
Rs. 240.000. Much of it has been in bearing for many ycars. At the
lowest cstimate her share of the income for the last twenty ycars oughb
to have been Rs. 3,000 por annum. Nevertheless, she comes into Court
in the garb of poverly. She has admittedly remained poor, while Iseris
has heen  rich. She has given her sons and nieces in martiage  without
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portions. She has lived on Ks. 200 per anvum, though the income
should have been Rs. 3,000, and had npever complained about it. One
of the husbands of her nieces said that he used to come and get Bs, 50
or Rs. 60 every other month from Iseris. Yef he, loo, ghowed no signs of
wealth. On his statement of income and expenditure he ought to have
now in his posscssion Rs. 3.000 or Rs. 500 cash. He has not got it, and
says be spent it on vedaralas. To do so would take him over a century.
1 bave mo doubt that his statement was false.

Finally, Balahami and the rest wish me to believe that for thirty years
they have believed Iseris’s statement that hce was still administering  the
cstate, thenugh they received no mnotices as heirs, and that they never
suspected  his intentions during that Yong pcriod. though he has leased
aad morigaged the lands, BSinbalese villagers nay be ignorant, bur
they are not stupid in tl&u‘s degree. The whole story, as the vendors to
plaintiff told it, appears to me be not only improbable, but hopelessly
.incredible. I am of opinion that Iseris’s possession began and went
on in defiance. He ejected the official receivers, and he ejected the
mistress of Elias. He continned in a long series of - overt acts, of which
Balgshamii and his nieces were probably well aware, to Jease, mortgage,
sell, and plant, and otherwise dispose of the property as its sole owner.
As he had entered in the character of sole heir or plunderer, whichever it
was, so he continued, and acknowledged no title in any one else. He
has acquired a good preseriptive title.

The plaintiff's case must iherefore fail. even i/ considered only as an
action in 7ei wvindicatione. As an action for parbition it would fail even
if his case had been frue, because on his witnesses’ evidence certain of
the . co-heirs. viz., Babahami’s  descendants, remain  unjoincd, and
because, doubtless, in the long list of lands, many of which plaintiff and
his witnesses admittedly know little or nothing about, there are doubt-
less some to which other strangers have or claim title; as, for instance,
some of the persons who have planted them wup. Plaintif has not proved
a title as against the world, even if all the witnesses™ evidence is true.

I have to discuss yet another point. Dlaintifi's purchase was ecriti-
cized (1) as' a speculative purchase, (2) as unprofessional conduct and
dighonourable  conduct. With the first criticism I agree. The deed
recites a consideration of Rs. 18,000 as rcceived before its execution. In
fact, plaintif and his vendors admit that the whole has not yet been paid.
Up to date the vendors have received about Rs. 5,000, partly and mostly
in cash, aud partly in rice, kurakkan, legal advice, and such curious
though valuable equivalents of the solid rupee. For the payment of the
vnpaid  balance the vendors obtained mno sccurity. The plaintif was
aware thai bhis purchase was of a disputed title, and that he ecould net
lay his grasp on what he bought except by process of expensive litigation..
Certaiply it was a speculative purchase.

It does not follow that it was dishonest, snd Mr. Bawa in srguing at
one and the same fime that the purchase was a speculative purchase of a
had fitle, and also fhat the purchaser behaved unprofessionally in taking-
from his clients credit for the large unpaid balance, _clearly fell into the
fallacy known to the schoolmen wunder the name of cireulus in arguendo.
If the purchase was a speculative purchase of a bad title, the vendars
bave lost nothing., bui gained considerably at the expense of their legal
adviser. In ~ that there was no dishonour. They, i.e., the vendors,
confirm ‘plaintiff’s statement that he has paid them Rs. 8.000 of the
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consideration, and they nmake ©no complaint against him. It was
argued that plaintifi's statement as to payment should be disbelieved.
BReference was made ‘to his yivacious past in the matter of litigation and
to his cases with the present defendant. While, however, it is true that-
plaintif is addicted to the habit of buying disputed titles, and has
consequently been involved in plenty of litigation, both criminal and eivil,
he has never becen found to have done anything dishonest or dishonour
able. The ecriticism directed against him in the Privy Council decision
in Corea v. Pieris' bore reference to a case wrongly laid in Chilaw Court,
but was based on a misapprehension of fact. And what is most
matérial of all, the defendant in the present case ought easily to have
been able to show. if he seriously thought so. that the plaintif has not
paid Rs. 8,000 to his vendors. If in fact he¢ has not paid that sum, his

" vendors doubtless have mot got it in their possession, and  would pro-

bably have been unable to explain where it has gone to if they had
been cross-examined on that point. They were not so cross-examined,
and I conclude that defendant did not at all firmly believe that that
sum had not been paid. )

Anyway, the plaintif is an advocate of this Court and a gentleman of
wealth and position. His demeanour in the witness box was perfectly
honest. Nor do I see ‘any good reason, either in this casc or in his soine
what lively and litigous past, why I should believe him to be anything
but an entirely truthful witness. I cannot tuen agree that he has

" swindled his clients, or sought to deal with them improperly in omitting

to securs them the unpaid balance of the consideration in the deed. He
admits he owes that still. If he had denied it his conduct would have
been unprofessional. If theirs had been a good title, the same eriticism
may perhaps have dpplied. In fact, it was a bad title; and his clients
have gained Rs. 8,000 at his expense. It is certainly a matter of sur-
prisc that an advocate should indulge in™ such - purchases of disputed
titles. Such is not, I am sure, the ideal; nor, as I believe, or rather
hope, the practice of his profession. But at the same time it does not
appear that plaintiff had done anything dishonourable. .

. For the reasons given above, the plaintifi’s action 'must be dismissed
with costs. I refrain from making an order that he should pay double
costs, because, while I am anxious to discourage gambling in purchase
of title to land and the application of the Partition Ordinance to such,
the plaintiff has suffered enough in his loss or damage of loss of Rs. 8,000.

Plaintiff appealed.
H. A. Jayewardene (with him Chitty), for the appellant.
Bawa (with him Wadsworth), for the respondent.

The following judgment was delivered by the Supreme Court:—

May 26, 1910. Hrvrcminsoxy C.J.—

This action was brought for partition of certain lands which the
plaintiff alleged had been the property of Elias Appubamy, who
died unmarried and intestate in 1878 possessed of the said lands;
and the plaintiff claimed an undivided share by purchase from some
of the heirs of Elias. The first defendant, Iseris, denied thel plaintiff’s

1 (1909) 12 N. L. R. 147.
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claim; he alleged that some of the lands were bought in the name of  1911.
Eliss with the money of Iseris and Elias. and that others of them Hyromesox
were partly bought in the name of Elias with the money of Iseris and

Elias, and partly bought by Iseris after Elias’s deatk; and he said that Qgreg v,
on the death of Elias he, as Elias’s sole heir, entered into possession of 4ppukamy
all the lands, and has been in undisturbed and uninterrupted posses-

sion of them for ten years by a title adverse to and independent of

the plaintiff and all others. The District Court held that Iseris

had acquired a title by prescription, and dismissed the action.

The contest is as to whether Iseris has proved his prescriptive
title. The appellant contends that the District Judge went wrong
in thinking that, when it was once proved that Iseris had had de
facto possession for more than ten years, the burden lay on the
plaintiff to prove that Iseris's possession began or went on in a
‘‘ precarious '’ or permissive character; he contends that if the J udge
had not made that mistake, he might have come to a different
conclusion upon the evidence; and that the evidence raises in fact
a presumption that Iseris took possession as one of the heirs, and not
as sole heir, and that that presumption had not been rebutted.

The remarks of the learned Judge about the burden of proof were
mistaken. The burden lay on Iseris that he had such possession as
is explained in section 8 of Ordinance No. 22 of 1871. But the Judge
finds that Iseris’s possession ‘' began and went on in defiance '’;
that he acted from the time of his first entry in 1879 onwards as sole
owner; and that ‘‘ as he had entered in the character of sole heir
or plunderer, whichever it was, so he cdntinued, and acknowledged
no title in any one else. = He finds that Iseris had had at least seven
years’ possession before Balahami, the first of the alleged co-heirs,
appeared on the scene; he thinks it beyond doubt that Balahami’s
statement that she went there in order to claim her share is totally
false; and that even if she did make a claim, it is infinitely more
probable that Iseris did not admit it. It appears, therefore, that
he was clearly of opinion that Iseris had proved such possession as
section 3 required by a title adverse to that of the plaintiff and of
those through whom the plaintiff claims; and that his opinien as to
the burden of proof had no effect on his finding, for he finds that the
evidence establishes that Iseris had proved that which he had to
.prove.” With what intention did Iseris take possession on Elias’s
death? Did he mean to take possession as sole owner (whether as
solé heir or otherwise), -or only as one of the heirs? That is g
question of fact on which I think that, upon the evidence, the Judge
might fairly find as he did. Then, was his possession unaccompanied
by any act from which an acknowledgement of a right in any other
person would fairly and naturally be inferred?” That is again a
question of fact, and I think that again the finding of the Distriet .
Court on it was supported by the evidence.

I think that the appeal should be dismissed with costs.
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4911, vaN LANGENBERG A.J.—
* Oorea . This is an action brought under the Partition Ordinance. The
Apppuhamy plaintiff, claiming to be entitled to two-thirds of certain lands, allots
the remaining one-third to the first defendant.

According to the title deeds the lands belonged to one ths, who
was born in the Southern Province, and migrated many years ago,
when a young man, to the Chilaw District, where he ‘traded. success-
fully and amassed wealth. He died on Tuly 235, 1878, leaving,
according to the plainfiff, three sisters, Babahami, Sinnatcho, and
Balahami, and one brother, the defendant, as his heirs.

The plaintiff says that about twenty vears ago Babahami died
without leaving issue, and that Sinnatcho died about 1899 leaving two
«children, Allina and Nonno.

By deed No. 1,181 dated December 5, 1907, the plaintiff a,r-quxred
the right of Allina, Nonno, and Balahami. The first defendant
claimed the whole land by prescription, and stated he had
‘conveyed the lands in question to his son and the second defendant,
reserving a life interest for himself. The second defendant was
accordingly made a party in this action? The intervenients are the
three children of Balahami. - They say that their inother was
married in community of property to their father Ovinis Appu, who
had died prior to the execution of the deed in favour of the plaintiffs,
and that therefore their mother could not convey more than one-
sixth. They claim the remaining one-sixth for thernselves. It has
been proved that Bababami had married and left children, all of
whom, it is said, are now dead. Who their legal representatives
are has not been ascertained. and there is nobody in this case to
represent them. Further, it has been established that Elias lived
with a woman called Kittoria, who claimed to be his wife; she is
no party to this action. T think our judgment should bind only
those who are parties to this case. I accepted the learned Judge’s
finding as regards the pedigree. ’

The first defendant states that he joined his brother Elias and
traded with him in partn«:rs{hi}) but the lands which were bought
with the profits of the partnership were purchased in the name of
Elias alone; thut when Elias died he was in jail, and when he came
‘out soon afterwards he found two headmen in possession; that he
turned them out and entered into possession himself and remained in
possession ever since; and that he had dealt with the property for
over thirty years as his own.

Plaintiff, on the 'other hand, asserts that Balahami and her
children and Sinnatcho’s children left their. village on hearing of
the death of Elias and came to first defendant, - who acknowledged
their rights to share the inheritance from Elias by giving them from
fime to time sums of money, and by allowing Balahami to live on
Medawatta, a land which formed part of that estate. First defend-
ant, however, says that whatever he did for his sisters and nephews



and niecés he did it out of charity, and that us a inatter of fact not
one of them ever asserted title to any portion of Eliasg’s estate.

The learned Judge has gone very fully into the facts, and it ir
enough for me to say that I agree with his conclusion, that whatever
may have been the first defendant’s reasons for doing so, the first
defendant at the earliest possible moment, i.e., directly he came out
of jail, took possession of Jlias’s property on his own behalf and for
his own bLenefit, and that he has done nothing since showing that he
has acknowledged a right in anybody else.

The Judge points out that for seven years not one of the family
raised any questions as regards the first defendant’s right to possess-
sion, and be does not accept.the evidence led” to show that first
defendant in any way altered his position after the other members
of the family appeared on the scene.

Under our law there can be no doubt that one co-owner can
acquire o preseriptive title as nagainst his co-owners, though our
Courts- insist on strict proof of adverse possession. On the facts
as found by the learned Judge, is the plaintiff in law entitled to a
declaratior: that he has acquired prescriptive titles as agaihst his
co-owners?

I understood Mr. Jayewardene o say, in answer to a question
from me, that his contention was that when the owner of
undivided share of land entered iuto the possession of the entirety,
he must be presumed in law to have entered on behall of himself
and his co-owners, and that the onus was on him to show the
starting of an adverse possession against them by proof of some
overt act. I asked for some authority in support of this contention,
but wax referred to none. In the absence of any authority, I am
unable to say that the contention is sound.

It seems to. me that the facts in each case must be considered
before it can be inferred that one co-owner is in possession as agent
of another. In this case, holding, as I do, that the first defendant
entered in his own right and for his own benefit, I find that his
possession became adverse at once, and contmued so up to the date
of the action.

I would dismiss the appeal with costs.

December 14, 1911. Delivered by Lory MacNaGHTEN: —

This seems to be a very plain case. The action out of which the
appeal has arisen was an action for partition of certain lands, part
of the estate of one Llias Appuhamy of Galmuruwa, in the District
of Chilaw.

Elias died in July, 1878. He was never married, and he died
intestate. His heirs were his brother Iseris and three sisters.
Taking by descent the heirs took as tenants in common in accordance
with the provisions of section 18 of the Partition Ordinance of 1863-
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Elias came originally from Baddegama, in Galle District, about
120 miles from Chilaw. His father and mother and the rest of his
family lived there, apparently in somewhsat humble cireumstaneces.
Eligs prospered in Chilaw. After s time he was joined by his brother
Iseris, who says that he left home alone when he was ten years old,
though he was probably three or four yvears older at the time.
The two brothers kept a shop or store in Chilaw, in which they
seem to have been jointly interested. But it is admitted that the
lands in question in this action were the separate property of Elias.

At the time when Elias died Iseris was in jail, under sentence of
imprisonment for assault and robbery.

The property being thus left derelict, possession was taken by
officials of the District Court. It must be presumed that such
possession was taken for the benefit of the persons rightfully entitled.

Iseris came out of jail in December, 1878. Thereupon, or soon
afterwards, he entered into possession of the intestate's lands. The
circumstances under which the officials of the Court relinquished
possession in his favour do not appear in eveidence. It seems,
however, to be immaterial ‘whether there was an order of the Court
on the subject, or whether the officials, wno must have known who
Iseris was, and must have been. aware of his relationship to the
intestate, retired in his favour without any specific directions.
The Trial: Judge says that they were ‘‘ ejected * by Iseris, but no
sbatement or suggestion to that effect is to be found in the evidence.

Some time after the death of Elias, two of his sisters made their
way to Chilaw. They seem to have been kindly treated by Iseris,
who gave them small sums of money from time to time, and allowed -
them to obtain provisions from his shop without payment. Indeed,
one of the sisters,” named Balahami, lived for a long time in a
house on Medawatta,. which was one of the plots or parcels of land
belonging to Elias, and part of his estate.

In 1907 Iseris by deed settled the intestate’s land on his son,
reserving a life estate. This action. on the part of Iseris was the
talk of the neighbourhood. Balahami, who was then the only
survivor of the three sisters,” became alarmed. Lawyers were
consulted. Under their advice Balahami brought an action for
partition against Iseris.  The action was confined to Medawatta,
on the score, it was said, of expense, in order to save the stamp or fee
which would have been payable if the whole estate had been the
subject of the action. Then Iseris turned her out of her home.
Being without means Balahami and ether co-proprietors in the
same interest sold their rights or claims to the plainsiff Corea, who
was Balahami's legal adviser and advocate. He ’'brought this
action against Iseris. Iseris’s son was afterwards made a party to
the action.

Iseris in his defence claimed the be;n'eﬁt of Ordinance No. 22 of
1871, entitled ‘‘ An Ordinance to amend the Laws regulating the
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Prescription of Action.”” It is not disputed that by that Ordi-
napce, or by an earlier Ordinance of 1834, which was repealed
by the Ordinance of 1871, the old law was swept away. The whole
law of limitation is now contained in the Ordinance of 1871.
Section 3 enacts that ‘‘ proof of the undisturbed and uninterrupted
possession by a defendant in any action . .. ... of lands or immov-
able property by a title adverse to or independent of that of the
claimant or plaintiff in such action ...... for ten years previous
to the bringing of such action shall entitle the defendant to a decree
in his favour with costs.’”” The section explains what is meant
by undisturbed and uninterrupted possession. It is ‘‘ possession
unaccompanied by payment of rent or produce, or performance of
service or duty, or by any other act by the possessor from which an
acknowledgement of a right existing in another person would fairly
and naturally be inferred.”” Then follows an analogous provision
in favour of a plaintiff claiming to be quieted in possession of lands
or other immovable property under similar. circumstances.

In the present action the plaintiff, Corea, offered some evidence
tending to prove that Iseris took out administration to Elias. There
certainly was a testamentary case in the District Court relating to
the intestate’s estate. But the record of the case is missing, and it
is not clear whether the case was concerned with en application by
officials of the Court, or with an application by Iseris for administra-
tion. The District Judge held that it was not proved that Iseris
took out administration to his brother’s estate.

The plaintiffals also endeavoured to prove that Iseris had ac-
knowledged the title of his co-proprietors within ten years of the
commencement of the action. On -this point also the District
Judge was against the plaintiff. ‘ :

Their Lordships accept the decision of the District Judge on these
two points. In their Lordship’s opinion they are not material to the
real question at issue. Assuming that the possession of Iseris has
been undisturbed and uninterrupted since the date of his entry,
the question remains, Has he given proof, as he was bound to do,
of adverse or independent title? His title certainly was not
independent. - The title was common to Iseris and to his three
sisters. On the death of Elias, his heirs had unity of title as well as
“unity of possession. Then comes the question, Was the possession
~of Iseris adverse? The District Judge held that Iseris ‘‘ entered in

the character of sole heir or plunderer.” ** Whichever it was,”’ says
the learned Judge, ‘‘ so he continued, and acknowledge no title in
any one else. He has acquired a good prescriptive tifie ’” It is

difficult to understand why it should be suggested that Iseris may
have entered as ‘‘ plunderer.”” He was not without his faults. He
is described by the learned J udge, who decided in his favour, as “‘ a
convicted forger and thief,”” and ‘‘ expert not only in crime and

incarceration, but also in perjury.”” But is is perhaps going too far
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to hold that he was so fond of crooked ways and so bent on doing
wrong that he»may have scorned to take advantage of a good legal
title, and may have preferred to masquerade as a robber or a bandit
and to drive away the officers of the Court in that character. It i
not a likely story. But would such conduct, were it conceivable,
Jhave profited him? Entering into possession, and having a lawful
title to enter, he could not divest himself of that title by pretending
that he had no title at all.. His title must have enured for the
benefit of his co-proprietors. The principle recognized by Wood V.C.,
in Thomas v. Thomas,' holds good: ‘‘ Possession is never considered
adverse if it can be referred to a lawful title.’" ‘

The two learned Judges in the Cowrt of Appeal did not adopt in
its entirety the suggestion of the “I'rial Judge. They both held that
Iseris entered as ‘‘ sole heir,”” and that his title has been adverse
ever since he entered. They held that he entered as ‘ sole heir,”
apparently because he had it in his mind from the first to cheat his
sisters. But is such a conclusion possible in law? His possession
was in law the possession of his co-owners. It was not possible
for him to put an end to that possession by any secret intention in
his . mind. Nothing short of ouster or . something equivalent to

- ouster could bring about that vesult. <There is no provision in the

Ordinance of 1871 analagous to the enactment contained in section
12 of the Statute of Limitations, 3 & 4 Will. IV. e. 27, which makes
the title of persons ‘‘entitled as co-perceners joint tenants or
tenants in common '’ separate from the 'date of entry. Before the
Act was passed it was a settled rule of law that the possession of
any one of such persons was the possession of the other or others of
the co-proprietors. It was not disputed at the Bar that such is
now the law in Ceylon.

The learned counsel for the respondent, who argued the case with
perfect candour, and said all that could be said on behalf of his client,
did not, of curse, question the .principle on which Wood V. C.
relied in. Thomas v. Thomas. ~ His submission was that the Court
might presume from Iseris’s long-continued possession, undisturbed
and uninterrupted as it was that there had been an ouster or
something equivalent to ouster. No doubt in former times, before
the statute of William IV., when the justice of the case seemed to
require it, juries were sometimes directed that they might presume
an ouster. But in the. present case the learned Judge did not make

-any presumption of that sort. Nor, indeed, did Iseris before this

action was brought attempt to rely on adverse possession. His
pretence was that he was sole heir. In the first partition action he
swore that he did not know the name of his father or that of his
mother. He swore that Balahami was only a- cousin; he knew
nothing, he said, about his family, except that he was the only
brother of Elias. - For this audacious statement he was indicted

12 K. and 1. 83



for perjury at the instance of the Judge. He was convicted, and

sentenced to fine and imprisonment. , The Judge who pronounced
sentence observed: ‘‘ It is clear that he was determined to prove
that he was the sole heir, and strenuously to deny anything that
might count against him.”” Be that as it may, this is not a case in
which the circumstances could justify the presumption of ouster in
favour of such a man as Iseris.

Their Lordships will therefore humbly advise His Majesty that
the appeal should be allowed, the judgment of the Supreme Court
and the judgment of the District Judge set aside, with costs in both
Courts, and a decree made for partition of the lands which on the
death of Elias passed by descent to his heirs.  The respondents
will pay the costs of the appeal.

Appeal allowed.
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