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GAMINI RANASAGAU.A COREA
V.
ERNESTINA COREA AND OTHERS

COURT OF APPEAL ; 1
BANDARANAYAKE, J., AND VIKNARAJAH, J
CANO. 115 - 116/78F

D.C.CHILAW 21/T

NOVEMBER 25 26, 27 AND 30, 1987.

: La,st Wilf - Executior attested by five witnesses — Secnon 4 of the Prevention of
Frauds Ordinance (Cap. 70} Should testator sign in the presence of each and
every one of the five witnesses at the same time — Presumption of due execution
— Application of maxim: Omia prassumuntur rite esss acta. .o

. Shirley Corea Attorney- at Law, M. P. and Speaker of Parllament executed a Last
Will attested by five witnesses: Hulary Fernando, Emmanuel Anthony Fernando,
Walter John Fernando, Godirev Fernando and Bandara. Harold Herat Attorney-
at-law was named Executor, The principal devisee was one Gamini- Corea an
"adopted son of Shlrley_ Corea. On Shirfley Corea's death (04.03.1974) Harold
Herat applied for probate but the Will was challenged on.the basis of lack of due
execution. At the inguiry before the District. Judge Walter John Fernando'
Godfrey Fernando and Emmanuel Anthony Fernando three of the five
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witnesses to the Will and Harold Herat who was seekmg to propound the Wil
gave evidence in support of the application while one of the witnesses to the
Will Bandara gave evidence that the other witnesses-did not sign the Will at the
time ha ‘signed the Will but only he and. the deceased testator Shirley Corea
signed on that occasion. After inquiry the Judge refused Probate.

Hald:
For granting Probate the r‘u'les are:

(1) The party’ propoundmg the Wnll must satnsfy the conscaence of the
Court that the lnstrumant ptop0unded |s the Last Wull of a true and
capable testator

€2) i a SUSDICIOH attaches to the Will the Court should not pronounce in
‘favour of it until the suspicion is removed. If a party writes or prepares
Ia Will under.which he takes a benefit that is'a circumstance that cught
"generally to incite the suspicion of the Court. The Court must then be'
vigilant-and jealous in examining the evidence in support of the Will
though this does’ not mean that a special -measure -of proof. or a
-particular species.of-proof is requ:red The pnnclpie is that whenever a
Will is prepared under circumstances which raise ‘a well-grounded
" 'suspicion that it does not express the mind of the testafor the Court
ought not to pronounce in favour of it unless that suspncuon is removed
bythe propounder - oo .

13). 'In addmon the Wil must be executed aceording to Iaw Under Secnon
.4 of the Prevention of Frauds Ordinance (Cap. 70) no Will attested by
five witnesses is valid-unless it shall be in writing’ and executed in
mannar heremaftet mentiond: that is to say it shall be signed at the foot
or end thereof by the testator or by some other person in his presence
and by his direction and such signature shall be made or
-acknowledged by the testator in the presence of five or more witnesses
‘present at the same_time and.such witnesses shall subscribe the Will in
the presence of the testator but no’ form of: attestatlon shaII be

. necessary. oy

‘The only question was whether all the witnesses signed the Will at the same
time in the presence of the testator and when he signed. in the last paragraph of
the Will Shirley Corea himself had declared he signed in the presence of the five
witnesses thus contradlctmg Bandara. The propounder Harold "Hesat an
attorney-at-law who was present at the execution testified that-all the witnesses
and the testator signed ori the same occasion in the presence of one another.
Hilary Férnando an attorney-at-law did not give evidence. The evidence of
Bandara |stood uncorroborated. The presumption of due execution expressed in.
.the maxvm omnia prasumuntur rite esse acta apphcable where the Will is-iri
fegular form was not displaced.
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The Wil sought to be propounded was the act and deed of a free'and capable
testator; there were no. suspicious circumstances; there was satisfactory
evidence that the Will.had been duly executed and as it was m regular form the

~maxim omnia praesumuntur rite esse acta will hold.
{4} Though the appellate tribunal will not interfere with the fmdmgs of fact .
of the original Court yet where these are based. as here. not on the’
basis of seeing and listening to the witnesses but upon the trial Judge' 8
evaluation of the facts the Appellate Court is in as good a position as
the trial Judge to evaluate-such facts and no sanctity attaches to the
findirigs of the trial Judge
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APPEAI. from judgmenl of the District Court, Chilaw.

P AD Samarasekera PC with G L. Geethananda and K Abeypala for 11th
. réspondent - appellant

Dr. H. W. Jayewardene Q.C: with Miss J. Keenwinng and Harsha Amérasekera for
. 2nd to’ 10th respondent-respandents. . . :
) : Cur. adv: vult.

January22, 1988
VIKNARAJAN, J:

" This is an appeal by the 11th respondent-appellant (Gamini
Corea) from an order made by the learned District Judge on

_ 3.6.78 under section 285 (1) of the -Administration of Justice
Law No. 44 of 1973 whereby he-held that the Last Will of
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Chanles Shirley Corea .made on 20th September 1973 before
five witnesses and produced marked P1 is proved not to have
been duly executed in the manner requared by section 4 of the
Prevention of Frauds Ordmance
The petitioner respondéent Harold Herat the executor named in
the Last Will had on 15th May 1978 given due notice of appeal
against the order of the learned District Judge dated 03.05.78.
Since then the petitioner respopdent had informed his registered
"Attorney—at Law Thajudeen that he does not propose to contmue
with the appeal.

The five witnesses to the Last Will P1 are (1') Hilary Fernando,
Anthony Fernando, W. John Fernando. Godfrey Fernando and
Bandara

Charles Shlrrey Corea dled on 4th March 1974

The exec;utor named in the Will Harold Herat made a
declaration 1o the Public Trustee under section 278 of the A. J. L.
forwatding one original of the Last Will dated 20th September
1973 and on.application by the -executor, the Probate Officer
made an interim order under section 283 declaring Harold Herat
as the executor and that probate will be issued.

The 1st to 8th respondents appearing by theur Attorney-at-law,
J. E. Corea filed objections to the interim order stating that the .
document dated 20th September 1983 was not .executed in
accordance with the provisions of Section 4 of the Prevention of
Frauds Ordinance (Cap. 70) in that-the Testator's signature was
not made in the presence of each and every ong of the five
witnesses at the same time and averred that the matter in dispute
be réferred to the District Court of Chilaw under section 284 of
the Administration of Justice Law to.be decuded on the issues

suggested by them.

The Probate Officer on 17th March 1985 referred the matters
in dispute under section 284{1} -of the said Administration of
Justice Law NG&. 44 of 1973 to the District Court of Chilaw ow
the foIIowmg iSsues. .
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s (h Is the Last erl produced in these proceedrngs the act
and deed of the deceased? - .
(2) Was the srgnature of the deceased made inthe presence
of each and every one. of the five wutnesses named

' therem all being present at the same time.

(3) Did such frve wutnesses subscnbe to the Last erl in the
presence of the deceased and |n the presence of each
" other. . : ,, —

. {4) Sh0uld the said Last Wil be |dent|fred as the Last W|II
©and Testament of-the .deceased by all the five persons
- * -who have already subscnbed toitas wrtnesses

(5) Dependlng on the answers grven to the above |ssues
should- the 'Interim Order dated 12tk September 1974
_ made-'in,these proceedings be m}ade._finalor be vacated.

At the inquiry before the learned District Judge ‘Harold Herat
the executor, and three.witnesses to the Will namely Walter John~
Fernando. Godfrey Fernando and Emmanuel Anthony Fernando
gave eviderice to propound the Will and the only witness called
by the respondents against- the proof of the Will was witness
Bandara who was one of the witnesses to the Will.

The learned District Judge preferred.to accept and act on the
evidence of the one’and only witness’ Bandara and held that the~
will was not duly executed -

Learned Counsel for the 11th respondent -appeliant submltted
that there has been no proper assessment of the evidence of
Harold Herat which amounts to an error of law,-and that due
wetght has not been given to the evidence of the three witnesses
-to the Last Will: ‘He further submitted that there was over-
whelming evrdence for the Judge to act in favour of the erl and"
there was 3 presumptuon of due executlon
: Learned Counsel _for the respondent submitted that the main.
question was-whether the Last Will was signed and attested by
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,wutnesses as requnred by law and when there are two conflnctmg
versions as in this case itis essentially a matter for the trial Judge
to come to a decision. He further submiitted that the trial Judge .
"had the.inestimabie advantage of seeing the witnesses and of -
hearing them and if having seen and heard the witnesses, the
: Judge disbelieves certain wntnesses and there is nothing ex facie -
in - the  evidence which would show that the Judge. had
misdirected himself or drawn some wrong inference, the Court of -
.Appeal will not mterfere with the fmdmgs .

The deceased Shtrley Corea was a practmoner in the District -

_ Court of Chilaw and a Notary. He -had-a large civil and criminal
practice. He was the Speaker of the House of Representatives at
-ohe time and a well- known popular figure and he was a. Mnmster
of State o
Harold Herat ‘an attorney at-law gave evidence. He was the
executor named in the Will. He produced three copies of the Last

" Will marked P1, P2 and P3 all three of which have been signed
" by the testator and by the same five witnesses. He also produced
marked- P4 the original draft of the Will in the handwrmng of
Shirley Corea’ He also produced the earlier Wills.made by Shirley
Corea. P5 is a Will dated 6.5.55. P6'is a Wil| dated 2.4.62. This.
is a notarial Will. P5 bears an endorsement in the handwriting of
“Shirley Corea that it is cancelled by the Last Will 0f 22.10.72. He
- produced another Wil dated 8.2.72, in three copies, two of
‘which are typed and one is-in the handwriting of .Shirley Corea
" and it is witnessed by 5 witnesses. This has, been produced‘
marked P7, P8 and. P9. In the. typed .copy- P7 -there is an
--endorsement .. “cancelled by will' dated 22. 10.72". _This
-endorsement s in the handwrmng of the deceased. Harold-Herat
_is named as executor in P7, P8 and P9. Harold-Herat stated that
shortly before the 8th of February . 1972 the deceased Shirley
Corea visited his house and asked him to be his executor. He
$aid he was not tog keen. Then Shirley Corea told him that he
was ¢oncerned about his son Gamini Corea and that it will be a
straught Will and that Harold Herat had nothing to worry about it.”
and as Harold Herat was getting .on well with Shirley Corea’ s
brothers and sisters and with Gamini Corea too he would be the
Jbest person to be the executor, and he had the -highest
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"confldence in him. Harold Herat’ stated that after this dlscussmn
he did not know anythmg about the Wills: e .

Harold - Herat stated that deceased Shurley Corea always.
referred to Gamini Corea (1 1th respondent appellant} as his son.
He was unable to say whether he was legally . adopted. But
-everybody in Chilaw- knew that he was .the adopted son and
Shirley Corea told Harold Herat that Gamini was his adopted son. -

. Harold Herat said that on 15.3.74 there was a meeting of the
intestate heirs at Mahagedera. He stated that he did know how it
. came about but he was informed that the Last erl would be
) br0ught from Colombo to Mahagedera and the trme was fixed at
5 or 5.30 p.m. Harold Herat said that he went to the Mahagedera
the residence of the deceased. He said that apart from 1-7
respondents’ and Charles Corea and- Gamini Corea, there was
‘Hilary Fernando, one of the witnesses, to the Will. looking after
the interests of Gamini Corea. Attorney-at Law Thajudeen was
with Herat. J. E. Corea (who is the Attorney-at-Law for the -
respondent,in this case) was present looking after the interests of
the heirs. There was also Raju a very close friend of Shirley Corea
© present. At this meeting wrtness Bandara was not present

Harold Herat stated that Raju brought a brief case which is in
Court and Raju opened the brief case with the key he had. From_
the brief case the Will P1 was taken and was read by Herat., He
took the handwritten draft and the Will was passed round

Harold Herat stated that those present were satlsﬂed with the
devises in the Will and somebody said it was a fair Will, and he
remembered Charles Corea saying that he was happy that Herat
has been appointed executor. According to the Last Will the
devise of the ancestral property went to the intestate heirs, the
acquired “property went to the son Gamini’ Corea. The
_Mahagedera was to be sold at the upset price amongst the heirs
. and if that fails it was to be put up for public auction and out of
the proceeds of sale Rs. 50,000/- was to be given to his
adopted son Gamini Corea for him to purchase a house and out
of the balance if any % goes to the brother and sistérs.of the
deceased and the other 2 to Gamini's two children. If a. sale
could riot be effected the house.was to go to Gamini Corea. =~
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It was agreed by all that Gamini Corea should be the occupant
of Mahagedera. None of the intestate heirs appeared to be
willing to reside there. On the 15th some miovables were taken
away by those entitled to them as there was no dispute regardmg
the Will and as ultimately they would reach the devise.

Herat stated that some of the intestate heirs wanted some
photographs and small items for sentimental reasons. Herat told
them that they all went to Gamini Corea under the Will and that if
Gamini Corea consents they could remove what they pleased.
Gamini Corea consented and they removed the articles and he
does not know what they removed. Herat stated that throughout
these proceedings on 15th at the Mahagedera Hilary Fernando
an attorney-at-law practising in Chilaw Court was present. Hilary
Fernando was the first witness to the Will. Harold Herat said that
he cannot say what Hilary Fernando’s reactions to the Will were.
He can only say that he did not raise any objections whatsoever.
The main devisee under the WIill was Gamini Corea. Hilary
Fernando was watching the interest of Gamini Corea. Harold
Herat stated that once all accepted the Will and when Charles
Corea expressed the view about his being happy that Harold was
appointed executor. he decided that he should go through with
it. The lawyers present at the reading of the Will were Rajapakse,
Thajudeen, J. E. Corea and Hilary Fernando. A. E. R. Corea retired
Judge and husband of the 5th respondent was also present.
Harold Herat said that he presumed that all five witnesses and
Shirley Corea were present at the same time and signed the Will
because Hilary Fernando a witness and an Attorney-at-Law did
not raise any objection. He said all the lawyers present knew that
Shirley Corea was a lawyer and had a large civil and criminal
practice.

Harold Herat stated that he knew that he had to get affidavits
from the witnesses to file papers, and that he heard before
affidavits were prepared that Hilary Fernando and Bandara were
-not willing to furnish affidavits. Harold Herat said that he went
with Thajudeen Attorney-at-Law to the house of Hilary Fernando
" and asked hirn whether 1t was true that he was not signing the
affidavit. Hilary Fernando said that he was not signing it. Harold -
Herat then told Hilary Fernando that he was creating unnecessary
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trouble having been present at the time: that the Will was read.
From there he proceeded to Bandara's house. He also ‘said that
he would not sign the affidavit. Harold Herat stated that Shirley
Corea was a "UN.P. stalwart right throughout his life. The .
. Electoral ‘Association of the UN.P. in Chilaw has had as its
President Shirley Corea. and Hilary Fernando'was one of several
Vnce-Presndents Hilary Fernando was next in the runping as
successor to Shirley Corea. About 3 or. 4 months after the death”
of Shirley Corea the talk went around that Gamini Corea and
several others.were in the- field for nomination, Herat stated
Bandara’ was the Secretary of the U N.P. Orgamsatuon in Chilaw.

Walter John Ferfiando a witness to the Will gave evndence He
is. @ teacher in Chilaw. He stated that he along with- Anthony.
_Fernando and Godfrey Fernando signed -the affidavit. dated
. 11.9.74 which was filed by Harold Herat the executor along with
the Will. John Fernando identified his signature as witness to the
“Last Will PY, P2 and P3. He stated that the jeep was sent by
Shirley Corea to his house with Bandara in the jeep. The driver of
the jeép was Cyril. He dressed up and got into the jeep-and on the
way Godfrey Fernando was picked up and-they came to Shlrley'
Corea’s house in Chilaw. He stated that Shirley ‘Corea signed
first. Thereafter Hilary Fernando signed. as_witness. Anthony
Fernando signed second and he signed third. Bandara and,
Godfrey signed thereafter but he cannot remember the order. He
stated that this was signed at about 6.30 or 7 p.m. John
‘Fernando stated that. he knew Hilary Fernando 'well. He said that
they were’ of the same. political party and that Bandara was
secretary of the Central Committee. John Fernando stated that
when he went with Bandara and. Godfrey Fernando to Shirley
Corea’s house to sign the Will Hilary Fernando and Anthony.
.Fernando ‘were having a chat’ with Shirley Corea. He further
stated that Gamini Corea-and Hilary Fernando are aspirants:to
the Chilaw seat and that he supported Garnini, Corea. He said he
knew Godfrey Fernando for. over 10 years and he-was also an
active member of the party and. all were. supporters of Shirley
Corea. John Fernando stated that Shirley Corea-said that the
document was his Last Will_and that- he was setting down Hhis’
signatureé to it and as, w1tnesses he wanted thiem to sign it. He
said that after: Shmey Corea signed in their presence all the
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witnesses signed. It was suggested to John Fernando in cross-
examination that he signed this Last Will before'Shirley. Corea
~ signed it. The witness replred by saylng that the suggestlon was. a.
complete falsehood : ;

- The next witness to the Will called to give evidence is, Calrxtus
Godfrey Fernando,. an employee under a fish mudalali. He
identified his signature in the Last Will P4, P2 and P3 and he said
that all five witnesses signed-the Last Will at the same time. He .
“also stated Shlrley Corea signed first in their presence and that
- the’signing 'took place between 6 and 7 p.in. He also said:that he
signed the affidavit dated 11th September 1974. In the affidavit
thelname of thrs witness has been given as Mrhmdakulasoonya,
Godfrey Cahxtus Perera’. It should have been ‘Calixtus Fernando’.

- A great. deal of time was spent’in cross-examination of alt'the

witnesses with regard to this error and it was suggested that the .
affidavit was drawn up hastuly and in a slipshod manner. | do not.
" think one can blame the witnesses if the affidiavit was drawn up
carelessly. Godfrey Fernando stated that the- affidavit was read .
aver-to him and explained by the J.P. but he cannot rémember
. whether the J.P. read the whole name or said only Godfrey. This
witness has signed the affidavit as Godfrey. What is sworn to or .
affirmed to is the contents of the statement in the affndavrt The
name is_only description of the person takmg the oath. In any
" event the testator Shirley Corea cannet be responsuble for the
. mistake made in the affidavit after his death. Godfrey Fernando
also stated that he went by jeep belongnng to Shirley Corea with’
Walter ' Fernando and Bandara to.Shirley Corea’s house to sign
the Will and that the jeep-was driven by a driver and that when
they went to Shirley Corea's house Hrlary Fernando and Antony
Fernando were there. . :oo - :

The next wrtness to the. W|II E.mmanuel Antony Fernando gave ,
evidence and stated that he is a businessman dealing in ténders.
for fish..He owns two lorries and once in three months-he pays
about Rs. 1.000/- as Busmess Turnover Tax He said he knew _
Shrrley Corea. . . N

'He identified his srgnature on the Last erl as a wrtness He '
said that Shirley Corea’ signed first and after that the witnesses
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-.signed. Hilary Fernando signed first and thereafter he signed it -
and thereafter Waiter Fernando signed third, Godfrey signed
fourth and Bandara signed fifth. He said he knew all of them. He
said that all were present at the same time with Shirley Corea. He
said he and others signed three copies of the-Last Will. He also
said that later he signed-an affidavit before Vernon Perera J.P.
Emmanuel Antony Fernando stated -that Shrrley Corea sent the
jeep in the evemng to his place and he went in thé jeep driven by.
Cynl and the signing took place at about 7 p. m.

" As against the above e\ndence which was Ied in-support of the -
Last Will the respondent led the evidence of Bandara who was
also a-witness 10 the Last Will. Bandara described himself as a-
Journalist residing in Chilaw. He said he knew Shuriey Corea very
well and that he was the Secrbtary of the U.N.P. in Chilaw from
1965 while Shirley Corea was the President. He resides within
about Vs mile distance from Shirley Corea’s house. He said he
visited Shurley Corea’s house regularly for personal reasons and
. for party matters. He said he remembers the execution of the Last'
Will towards the end of 1 973. He stated that daily in the.evening
he used_to visit Shirley Corea at his house and-when he was
.chatting’ to_him Shirley Corea offered ‘some documents _for-
signature. He said -Shirley Corea gave three copies one after
. another. He was. seated &t the dining table. There were several
persons seated there. Some of whom he knew. School master -
Walter was also present He is one of the witnesses to the Will
and he gave evidence for the petitioner. He said there was one
Appuhamy. a strong supporter of the U.N.P. He is called "Bar
Appuhamy”. There were several persons from Madampe. Some
- were seated, some were standlng .

Bandara stated that amidst these people at the table. Shirley
Corea gave him one document first-covered with a paper and
asked Bandara to sign. Bandafa stated after- signing the first
copy. he questioned’ Shirley Corea when he gave the' second
- copy for signature and Bandara asked Shirley Corea whether: it
was his Last Will. Then Shirley Corea told him ‘do not be a
pundit’. He signed the second copy -also. He then asked Shirley
Corea whether it was his Last Will. Then Shirley Corea smiled in
order to indicate assent. Bandara signed the third copy also. All
three copies were.covered when he was asked to sign. Bandara
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_ stated that he left the, place after he sngned When he was there
nobody else wag asked to sign. He said Walter Fernando was
. seated,opposite to him. He did not see Walter Fernando signing.
Bandara stated that Shirley Corea signed in his presence. He said
that Hilary Fernando was not:there. Bandara stated that after he
signed the Last Will as a witness, he remained in the house for
about 1/4 an hour to 1/2 an hour and he left about 6.30 or 7
© p.m.. Bandara stated that Harold Herat asked him to sign an
affidavit to the effect that all five of them signed the Last Will
together and he replied saying that he would sign an affadivit to
say that he signed it but he does riot know about-others signing
it. Then Harold Herat rejoined saying trouble has arisen because
respectable peopte had not been asked to Slgn the Wﬂl by his
uncle . ‘

Bandara stated he was a journallst from’ the beginning and .
from young Jays he wrote radlo broadcasting matters and had
been broadcastmg Iessons over Radio Ceylon

Bandara stated that when thts game’ of signing Pl P2 and P3
was going on Walter Fernando was there. In this early part of his
cross exammatnon he stated. that Shirley Corea signed ‘the
document before Bandara signed it. But later on he stated after
he (Bandara signed it) Shirley Corea sngned it and that at the time
he signed as a witness Shirtey Corea’s signature was not there.
Bandara said that after signing, they all left that day together to
go on a journey to Madampe that- day. There were about ten
- people apart from Walter Fernando and Bar Appuhamy.

‘Bandara stated that the evidence he @gave ‘in Court he
mentioned .it to his lawyer Mr. Samarakoon in Colombo and it
- was Earle Corea the younger  brother of Shirley Corea and
attorney-at:law for respondent who asked him to go and meet '
Mr. Samarakoon in Colombo..

Bandara stated that aftet Shirley Corea’s death Hilary Fernando
and Gamini Corea were applicants for the post of organizer of
the U N.P. He said he was not happy about Gamlm Corea but he .
did not express dissatisfaction. = -
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Bandara stated that Harold Herat tried to msult him by saying
that Shirley Corea should have got some more worthy witnesses
to sign his Last Will. He mentioned this to Earle Corea and Mr.
Smarakoon. It should be noted that not a single question was put
to Harold Herat in cross examination about this. Earlier Walter
Fernando was not questioned about Bandara 5|gnmg the Last
“Will alone when Walter Fernando was present.

Bandaras posmon is that he was asked to.sign the Last Will
when he went there casually and that he was not asked to come
there. Bandara stated that he knew Gamini Corea and that both
of them were of the same age. He,had known Gamini Corea from
‘childhood and both went to the same school and Gamini Corea
was going to school from Shirley Corea’s house. Bandara stated
- about 25 years ago he realised that Gamini Corea was Shirley

Corea’s adopted son and that they all treated him as such.
. Bandara further stated when Shirley Corea was Speaker of the
House.of Representative Gamini Corea was his private secretary.
. Bandara stated that up to now he does not know the contents of
the Will. He said that Earle Corea the lawyer came to his house
one day about a year after the Will was written, that is before
September 1974. By the time Earle Corea came and spoke to
. him about the Last Will, Gamini Corea had sent in his application
for nomination as organizer of UN.P. and it was at that time
"Bandara felt that the party was in a mess and he stepped out.
Bandara stated that at the time Earle Corea came to see him
regarding the Will the contesting candidates were Hilary
Fernando and Gamini Corea. The respondents relied on the
evidence of Bandara to show that there was no due execution.

Counsel for petitioner also led the evidence of the 11th
respondent appealiant Gamini Ranasagatla Corea. Gamini Corea
stated that he was the eldest of the four children of ‘Hendrick
Ranasagalla- and Caroline. He said from. the time he can
remember he was.brought up by Shirley Corea. First he was sent
to school in Chilaw and thereafter to St. Thomas College..
Mt. Lavinia. He stated his name was altered to Gamini Corea by
_an order of Court sponsored by Shirley Corea. He said he was
working at the Petroleum Corporation and-when Shirley Corea
became -Speaker, he became-his private secretary. He was
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seconded for servuce from the Petroleum Corporatuon He was
always living in Shirley Corea’s house No. 15/1, Gower Street.

Colombo 5 and he was staying there till Shirley Corea died.

Gamini ‘Corea’ stated that he was introduced to friends - and
relations by Shirley Corea as adopted son. He said Shirley Corea
died on 4:3.74 at the Sulaiman Nursing Home Colombo and he
looked after him nght throughout After the funeral a search was
made: for:the Will in the' Maha Gedera-but nothing was found.

Gamini Corea stated that the family had deputised Henry Corea.

Raju and Gamini Corea to 100K for the Will' at the' Gower Street
resudence in Colombo. He stated that they found a brief-case
containing some documents and from there they went to T. B.

Panabokku’s house with the brief case. Gamini Corea detached
the key from the brief case and gave it to Raju. Eventually the
“brief case was brought to Maha Gedera and the brief casé was
opened and the Will was read -by Harold Herat. Gamini Corea
stated Hilary Fernando was present at the reading of the Will and
Hilary Fernando was looking after ‘Gamini Corea’s interests.
Gamini Corea said after the Will was read everybody was happy.

Gamini Corea stated that Earle Corea the attorney at law for
" respondents said that it was a farr Will.

-Gamini Corea stated about 5 or'é months after Shirley Corea’s
- death he became intergsted in politics.

‘{ssud No. 1 was whether the last will produced in these.
proceedlngs was the act and deed of the deceased '

- JIn view of th;s,lssue the petltuoner Harold'Herat produced the

earlier. wills of Shirley Corea in order tg show the consistency of
the disposition made by the deceased Shirley Corea:In all the’
wills "it was sought. to. be shown that Shirley Corea :was
concerned about Gamini Corea the main beneficiary under the
. will'

Counsel for - respondent led the evidence of Dr. Ha;aratnam
Jeyaratnam who was a witness to an earlier Will P7, P8 and P9 in
attempt to show that the Will was signed by withesses not at the
samg time. Counsel! fof petitioner objected to these wills being
used for that purpose. and during the course of the argument,
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Counsel for respondent conceded issue 1 and admitted that the
will P1, P2 and P&was the act and deed of the deceased Shirley
Corea. In view of this admission the learned District Judge ruled
that thée earlier’ Wills were not relevant, and ruted out all the
earller wills produced in the case. :
: 1
The earliest dlscusswn w:th regard to the proof of wrlls has
been by Baron Parke in 1838 in the case of Barry v, Buthn(1),
where his Lordship stated. .
The rules of law accordmg to whnch cases of this- nature

are to be decided do not admit of any dispute as far.as they

are necessary to-the determination of the present appeal

and they have been acquiesced in on both sides. These
rules are two. The first that the onus probandi lies in every
case upon the party propounding a will and that he must
satisfy the conscience of the Court that the instrument so
-propounded in the Last Will .of a true and capable testator.
The second is that if a party writes or prepares a will under
which he takes the benefit.that is a circumstance that ought
generally to excite the suspicion of the Court and call upon

it to be vigilant and jealous in examining the evidence in

~ support of the instrument. in favour of which it ought not to
pronounce “unless the ‘'suspicion is removed and’ it is
judicially satisfied that the paper propounded does express

" the true will of the' deceased o

This: prmcuple was dlscussed in 1895 in the case of Tyrell v.
Paintonf2} where Lindley L. J. stated in respect.of the two rules
laid down by Parke B that it is not “confined to the single case in
whuch a Will is prepared by or on the instructions of the person
taking large benefits under it but extends to all cases in which
circumstances exist which excite the suspicion of the Court”.

This principle as set out in Barry v. Butlin and. Tyrell 'v._Painton
was discussed by the Supreme Court in 1919 in the Alim Will
caser.?} where Bertram C. J at page 494 stated

Y. The prmcrple does not mean that in cases where a
: -suspicion attaches to-a Will a special measure of proof or a
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particular species of proof is required. It. means that in-such
.cases the Court must be ‘vigilant and -jealous in examining-
the evidence in support of the instrument. in" favour. of -
which it ought not to pronounce unless the suspicion is
removed. and it is judicially satisfied that the paper
propounded does express the true will of the deceased’.
but the prunc:ple is that whereever a will is prepafed
-under circumstances which raise a well grounded suspicion .
that it does not express the mind of the testator, the Court
oUg ht not to pronounce in favour of nt unless that suspncwn .
'|s removed -

On a. consuderatton of the above prmcnples it is cleart that
Harold Herat must prove that the document in question namely
P1, P2 and P3 is the act and deed of a free and capable testator.
There is overwhelming evidence in this case that the Last Will P1,
is the act and deed of Shirley Corea. Infact the handwritten draft
of the will in the hand of Shirley Corea has been produced
marked P4 In view of the.overwhelming evidence |ssue No. 1
was conceded by the Counsel for respondents..

The Iearned District Judge in.the course ‘of his |udgment has
stated as follows - .

“On. 35 3. 74 NO SUSpicCious cucumstances surroundmg the
execution of the will existed. it is not-even.doubted that P1
- is the act and deed of thé deceased.in.his own handwriting
“on 20.9.73 when he was in full possessnon of all ‘his
facultnes .

" The only duspute in thls case is whether the last Wl“ Pl was -
duly executed accordung to law. - :

Under sectuon '4 of the Prevention of Frauds. Ordmance (Cap-
'70) no will is valid unless it. shall be in wntmg and executed in:
manner hereinafter mentioned that is.to-say “it shall be signed at .
the foot.or 'end thereof by the testator or by some other person in
his presence and by his direction and such signature-shall be
made or acknowledged by the testator in the presence of five or
more witnesses present at the same time and such. witnesses

- shall subscribe the will in the presence of the testator but no
form of attestation shall be necessary”. *
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"This section is identical with section 9 of the English Wills Act
1837. except that the minimum ‘number: of witnesses required
under thls section is two.

The three-witnesses to the Will, viz, Anthony Fernando. John
Fernando and Godfrey Fernando have testified that they and the
" other two witnesses, viz, -Hilary Fernando and Bandara were.
personally present at Maha Gedera Chllaw and that they saw the
deceased subscnbe his signature to the Will shown to them,’
and that-the same.time and place and in the presence of the
deceased and in the presence.of each-other the five persons
named subscribed their signature thereto as witnesses.
‘According to the evidence of these three,witnesses the Wnll has
been duly executed accordmg to faw.

As agamst this ev»dence Bandara testnfued that when he
signed the other witnesses were not present and that Shlrley
- Corea signed in hns presence after he S|gned

Hnlary Fernando although he was on the respondents list of
_ witnesses did not give evidence. Hilary Fernando a lawyer. was '
present when the Will was read on '15.3.74, in the presence of
the heirs and ‘the executor Harold Herat. In fact he was present
looking after the interests of Gamini Corea who was the main
devisee under-the Will. He did not utter -a word of protest that
- the Will was not duly éxecuted although the others present were
. happy about the Wiil and a comment was made that it was a fair
- will. Hilary Fernando is not a person not acquainted with the law
_ or the formalities necessary for the due execunon of a Wilt. He
-was the f|rst witness to the Wull .

The evidence.of Bandara essentially is that when he went
casually to.Shirley-Corea’s house one evening Shirley Corea
offered three documents to sign and he signed it and thereafter
they went ona ]ourney to Madampe

Accor_dmg to the Jur_ige- kept in separate combertm'ents both
versions could be true. Taken together one has to annihilate the
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" other” ‘Thus.the Judge has not rejectéed the evidence of.the three
witnesses co’nsndenng demeanour or credibility. The Judge poses
the questuon as whnch of them’ (that ] two vers:ons) survives”.

) Then the Judge begms to find out which survwes
He begins by saymg as follows -

“But why did thns anxiety not.prompt him' to include in.P1

that particular about the simultaneous presence of the five

.withesses and himself notwnthstandmg the fact that in Iaw it
was superfluous . ‘

lt would appear from this _passage that the Judge has
. overlooked the following wntness clause in the last paragraph in
the Will P1:—"

|n wntness whereof | Sri Kumaradasa Charles Shnrley Corea
have hereunto and to another of the same tenor and date as
These Presents set my hand at Chilaw in the presence of
‘five witnesses on this 20th day of September One Thousand
Nine Hundred Seventy Three

- This |s a .statement of the deceased Sharley Corea that he
-'signed in the-presence of five witnesses.

Below the witness clause is the signature of the witnesses
~numbered: 1 to 5. The numbers 1 to 5 are typed-one under the
other and each witness has signed agaunst each number

This witness clause indicates that Sh:rlev Corea and the fuve'
withesses ‘were snmultaneously present when Shirley Corea.
sngned the Last Will..

- The Judge in his judgmerit states that Shirley Corea had an
“abiding desire to benefit and advance the 11th reSpondent
Then the Judge poses the questlon as foIIows

“But if that be SO could the Will exeeuted for that purpose
be as casuaily executed as Bandara sdys it was on the ‘eve of
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: " a trip to Madampe amidst discussions of party politics in a

" .; crowd gathered in the dining room and even seated on the

dining table ‘with .them, without the presence of all five

witnesses to signit. . ... .. was the execution not a solemn

act and banter at that time unbecommg? Hence could
Bandara’s vers:on be true?”

The Judge posed the correct question but he answered it not
‘with reference to the evidence in the case after evaluating them
.but as follows: — : .

“It seems to me that today the Court must take }udtmal
notice of the rush and speed of life and the permissive
profanity of the age nothing is sacrosanct. Concept of a
_former age used now could lead to misleading inferences”.

The Judges complaint is that the evidence of the  three-
wrtnesses viz John Fernando, Godfrey Fernando and Anthony -
Fernando is “remarkably void of detail” and he stated that the
-"cross examination did not co-operate to fill up anything in that
portlon of the evidence”. . _ .

The three wnnesses have spoken to the essential facts:
necessary to prove due execution of -the Will. They were not
aware as to what evidence the respondents’ were going to lead. It
was for the cross examining Counsel to go into details in order to: -
test the veracity of the witnesses. In fact that is the object of
cross examination. Eminent Counsel appeared for -the
tespondent and if witnesses were not cross examined in detail;
the Judge cannot hold that against the three witnesses that thetr :

evidence i IS void of detatl ]

Section 151 ‘of the Civil Procedure provudes that the partv
beginning shall produce his evidence calling his witnesses and
by Qquestions -eliciting from each- of them’ the relevant and
material facts to which such, witness can speak of his own
observation. In the explanation to this section it is stated that the
questions should be. simple and so framed as-to obtain from the
witnesses' as nearly as may be in a chronological order a
narrative of all facts. relevant.to the matter in tssue between the
parties which he has witnessed.
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-

. The three witnesses to the Will have spoken as to how they
came to meet at Mahagedera, the vehicle in which they came the -
riame of the driver and the persons who came in the vehicle and
persons who were in the Mahagedera when-they came and as to-
how they came to sign the Last Will. They have also given the

time. If any further details were necessary it should have been

obtained by cross examination in order to test their veracity.
]

Bandara's evudence is not corroborated by.any other ewdence :
According to ‘him-when he signed the Last Will there were a
number of persons present.but none of them were calléd to give
“evidence. According to Bandara there were about ten persons
present. If Bandara’s evidence ‘is true, Shtrley Corea could have
-got 4 others who were present there to sign the Last Will. There
is no need to postpone it for another occasion. Shirley Corea is
‘ himself a lawyer and. a notary. He knew the requirements
.necessary to’ execute a five witness will. In‘fact he had executed .
wills earlier. Is it probable that Shirley Corea would have acted in
' the way Bandara states?

It was stated by Bandara that Shlrley Corea Stgned the Last Will
after he signed the Will and it was suggested that.on a perusal of
the Will it is found that Shirley Corea had signed at the bottom
on the right hand side  below the last signature of Bandara on the
left hand side: It was submitted that this corroborated Bandara’s

-evidence. | have perused the Will. On the left hand side the

, figures 1—5 are typed one.under the other for the witnesses to
sign against each number. Shirley Corea has signed on the right
hand side little below the numbers because if the witness’s

- signature is long the space would not be sufficient. Allowing
enough space for the witness's signature Shirley -Corea -had
-signed at the end. | do not "think any adverse mference can be-
drawn from this. .

in Halsbury Laws of England 4th Edmon Vol. 50 page 133
para 259 itis stated as follows:

“In.the absence of proof that the wutnesses did not see or
'~ could not have seen the signature of the testator and inthe
absence of fraud the courts presume when there is a proper
.attestation clause or”when the evidence shows that the
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testator knew the law .that the attesting’ witnesses saw the
acknowledged signature. Even when -the attestation clause- is
informal, the presumption of due execution. is applied if the
attesting witnesses identify - their signatures. and that of the
testator even though they have no - recollection of the
c:rcumstances in which the Will was executed '

In the-case of Re Vere Wardale V. John_son (4} the two attesting

witnesses gave evidence that-they had subscribed their names to

the’ Will before the testator appended her signature. in which

casé the Will would not be validiy attested. The propoundess of

the Will tendered evidence to show that the evidenge given by

the attesting. witnesses ‘was erroneous but. the plaintiff conterided -
that the evidence of the attesting witnesses was conclusive. It

was held "that the object of the legislature in imposing strict

formalities -required by the Wills Act 1837, S9 was the -
'preventton of fralid and the duty of Court was to see that no
fraud was perpetrated. the exclusion of. further evidence could
_only increase the pcssibility of the perpetration of fraud and
thérefore it was competent for-the propoundars of the Will to call
further evidence. ‘ .

In thns casé Phulmore J cites the following passage from Mortimer
on Law and Practnce 2nd Ed P 127 _

"Even if the wutnesses pr.ofess to remember the transaction.
and state that the Will'was.not duly executed, this negative
evidence may not only be rebutted by the evidence of other
. witnesses but the Court may in this case also. from- a
consideration of all the. circumstances of the case and of
“the facts and circumstances which the attesting witnesses
themsealves state come to the conclusion either they are not
to be credited or that their recollection fails them and so the
Will may be admrtted to probate in spite of theif testimony”.

. Philmore J also referred to ‘the Judgment of Lord Penzance
fL. R 1'P& D 682)in Wright v Rogers (5) where he seemed 10

‘make it clear. first that the presumption of law in favour of due
execution exists, notwnthstandmg the wording of the. attestation
clause...
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Phulmore J then states as follows — ‘_

“Lord Penzance then’ said that the presumptron was
enormouslv strengthened if there was a perfect attestatron
clause and he continued

‘where both-the witnesses, however swear that the Wil
was not duly executed and there is no. gévidence the other
may:; there is'no footing for the Court to affirm that the

' wrll was- duly executed

ft would appear from th|s }udgment even if the attestang
wntnesses swore that the: wnll was not-duly executed if there was
other evidence the other way probate should. be granted

A In the case of Re Denmng (6) a hoIograph wrll whrch was’ the .
only testamentary document found after the, deceased’s. death-
consistéd of a smail single sheet. of writing paper. On one side
appeared the d)ate and the words “I give all |-possess to my’
cousin Mary Jane and John Harnett ..... " followed by the
signature of the deceased. On the other side and upside down
two names were written in different hands “Edith Freeman” ‘and

. Dorothy Edwards one below the other.

There was no attestatoon clause and .no indication why Edith
Fréeman's and Dorothy Edward's names were on the back of the
documents. The sole surviving cousin now sought to propound
‘the will. There was -no _evidence as -to the identity of Edith
Freeman or Dorothy Edwards

The Judge Sachs J states as follows —

“In these crrcumstances the real issue for the court is whether
the maxim Omnia praesumuntur rite ésse acta can be applied.
The Judge cites the case of in the goods of Peverett (7) where Sir
Francis Jeune P. dealing with a case in.which the signature of
two ladies appeared on the face of the documents with certain
words states as follows —

’l'wo things’ may be laid down as general principles. The
first-is that the ‘Court is always extremely anxious to give
effect to-the wishes of persons if satisfied that they really are
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their_testamentary wishes and secondly the Court will not

allow a matter of form to stand in. the way if the essential
-elements of execution have been fulfilled. Those are
-principles which | ¢an act upon, although. | am conscious

that in this case where there is no attestation clause at all |
©am gomg to the furthest limit™.

After citing this case the Judge granted probate applymg the
prmc:ple maxim omnia praesumuntur rite @sse acta.

The case of Re Collrng deceased (8] is an actron to have the
1971 Will of the, testator George Colling or alternatively his
1969 Will proved in solemn form. The testator dned on 28th
March 1971. ° '

Wuth regard to the 1971 will the' dufflculty had arisen because
the testator started to write his sugnature in the presence of both
the witnesses to the Will. He was a sick man in hospital at the
time. One of the witnesses was the patient who was in the next
bed to his, a Mr. Jackson and the other was a Sister Newman.
Unfortunately after the testator had started writing his signature
in the-presence of both witnesses Sister Newman had to leave to
attend another patient. She left before he had completed his
sugnature and he completed it in her absence. Jackson then
witnessed the Will in-the absence of Sister Newman but in the
presence of the testator Sister Newman: returned and the testator
and ‘Jackson acknowledged thelr sugnatures to ‘her and she
s:gned as a witness: : . :

The Judge states as follows:— 7

- “The requirements of the Sectlon however, are establushed
as strict and technical. Both the technicality and the effect
of defeatmg a testator's intention are brought. out-very
clearly if'| may respectfully say so. by the observations of
Morris J in estate of Davis, Russel and Delaney. In that
case it was held that it was essential that the testatrix should
have signed the Will or acknowledged the ‘signature in the
presence of both the witnesses before either of them had
attested and subscrlbed to the document
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Morris. .]observed LI

“I'am compelled to decide the case in accordance with law.
even though my dQC|3|on has the effect of defeatmg the
_ purpose and mtentron of the testatrix”. .

The Judge in the Re Collmg case stated 1 feel wnth great
respect driven to the same course-in this casé”. The Judge held.
that the requirements of Section 9 of the Wilis  Act 1837 have
not been complied-with because it was essential that the testator
should have signed the Will-or acknowledge his signature in the
presence of both-witnesses before either of them had attested
and subscribed the document.

The case of Dayman v Dayman (9) is ‘a suit for revocation of-
probate on the ground of undue execution; both the attesting
witnesses swore that the will was not duly signed by them in the
testators presence but their evidence did not coincide upon
other matters.

Held that' the presumptlon of Iaw omnia praesumuntur rite
. esse.acta must prevarl

Barnes J in thrs case states as follows —

“The point made is that they did not attest and subscrlbe in
" the presence of*the testator but that the wil having been-
executed in the ‘bed room in which the testator was. the
attestation -and subscription of the witnesses was down in
the parlour of the same house but not in the presence of the
testator. That raises a question which has very often been
before the Courts as to whether or not where a will itself is
regular on its face or as in this case is fairly regular, the
memory of the witngsses who have spoken to the attestation
i$ to be trusted so as to show that the will was not properly
executed in accordance with the requirements of the- Statute.
"‘Several things in this case are perfectly clear; There is no
doubt whatever that the Will was signed by the testator and
there is no- doubt that this was done in-the. presence of the
two witnesses. Theré is also no doubt that the witnesses
signed it. There is no doubt that the testator was perfectly
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* sound in mind at the time he exécuted it, and although the
attestation clause is on the back and is not placed where if
this document was' perfectly regular, it would be, yet the
clause itself is regular and the attestations' are put in the

- place where on the face of this document you would- expect

to.find them. So that everything is all right as regards
compliance with the Act, except the. point suggested that

the Will was not subscribed by the two. witnesses in the,
actual-presence of the testator. There is more over no doubt

‘that this was the will of the testator that it was the document

which He wished to be his will and however one may look at

it as a matter of commonsense it is his will. Stifl if-it has not
complled W|th the requnrements of the Act it wull _not be
valid”. -

The Judge. held that the Will. must be upheld

The plaintiff appeale__d from this .|udgment to’ the Court of
Appeal (Herschell L.C. and Lindley and Davey-L. J. J.) after
hearing the argument of Counsel dismlssed the appeal wuth
costs. .. :

;

In the case of Wyatt and Another v Berry and. others {10} the
Court held that the evidence of the two attesting witnesses was
too clear for the' presumption’ of law-omnia praesumuntur rite
© @sse acta to prevail and that the will must be pronounced against

_on the ground-that it'was not executed in accordance. with the
- provisions of the Wilis Act.

- Barnes J (who wrote the ;udgment in the earliér ‘case . of
. Dayman v Daymen) stated in the course of the judgment (at page
417) referring to two cases Wright v Sanderson {1 1y and ond v
-Robens (1 2) Moore P. C.as foltows —

“Those Gases show clearly that where’ |t |s obvuous that the
“testator wanted the document in question to be his will and
that he was complying with the terms of the Act, the Court
would presume that everything has been._rightly done and -
.would not tie itself down to accept-the evidence- of the

' _attestmg witnesses against that state of things. That seems
to me quite clear and those decisions really go to this that
-where there is any “doubt about ‘the recollection of .
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witnesses, where there is envthnng from which the Court
could fairly see that the Will ought to be held to be good and
the recollection of the witnesses against the form of the Will
itself is not to be perfectly relied on then the Court may say'
that the W|II was, duly executed _

Having ‘said so Barnes J dealing with the case he- had to
- decide stated "but the difficulty that | have feit in the present case
is the witnesses seemed both to be remarkably intelligent-men
and-to have no doubt whatsoever in their recollection as to what
occurred upon the occasion in question: and. the Judge held
against the erl as it was not duiy executed.”

In the case of w:malawathre V. Openayake [ 3) the petrtnoner-
appellant as executrix applied for probate of Will which was
. executed at the General Hospital Colombo before five witnesses
one of whom was a Proctor’s clerk who had drafted the Will. The
devisees under the Will were the three illegitimate children of the
deceased. The objectors weré some of the next of kin. The trial
Judge refused probate on the ground that only two witnesses
had signed in the presence of the testator and that the other
three witnesses had affixed their signatures in the absence of the
. deceased at his residence. The evidence however showed that all
five witnesses had signed in.the presence of the testator and that
no reliance could be placed on the evidence of one of the
witnesses who stated that he and two other wntnesses signed the
. Willin the absence of the testator.

It was held that in the absence of suspicious circumstances
surrounding the execution of the Will the executrix who was the
‘mistress of the deceased and the ‘mother of the devisee was
entutled to grant of probate

In the course of theé judgment W;ayatlileke J. had ‘stated being
a Proctor's clerk who drafted the Will knowing very well the legal
requirements is it likely that he would have got this Will attested
part in Colombo when he.could have got five witnesses together
without much diﬁachutty in Colombo as this was on the eve of the
operation when there would have been quite. a crowd of
witnesses at the hospital ?
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It would appear from the foregoing cases that the burden of
proving due execution is on the propounder of the Will. Iif there is
affirmative evidence that there has been no due execution then
the Court wil! be compelled to hold against the Will even though
the document is the act and deed of a free and capable testator.

But if the Court is satisfied that the Will sought to be
propounded is the act and deed of a free and capable testator
and ‘there are n¢ suspicious circumstances and there is
satisfactory evidence that the Will has been duly executed and
where the Will is in regular form the Court should pronounce in
favour of the Will with the aid of the maxim omnia praesumuntur.
rite esse acta even though there is conflicting evidence that the
Will has not been duly executed.

Learned Counsel for respondent submitted that this being a
pure question of fact that the Court of Appeal should not
interfere with the findings of fact reached by a trlal Judge unless
there is clear misdirection on the facts.

" .in the Court of Appeal case of De Sila and others v.
Seneviratne and another {14} Ranasinghe J. had exhaustively
dealt with this question as to where an Appellate Court i1s invited
to review the findings of a trial Judge on questions of fact the
principles that should guide are as follows:—

(a)} when the findings on questions of fact are based upon
the credibility of witnesses on the footing of the trial
Judge's -perception of such evidence then such findings
are entitled to great weight and the utmost consideration
and will be reversed only if it appears to the Appeliate
Court that the trial Judge had failed to make full use of
his advantage of seeing and listening to the witnesses
and the Appellate Court is convinced by the plainest
consideration that it would be justified in doing so.

{b) That however where the findings of fact are based upcn
“the trial Judge's evaluation of facts, the Appellate Court is
then in as good a position as the trial Judge to evaluate

- such facts and no sanctity attaches to such findings of
fact of a trial Judge.
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(c) where it appears to an Appellate Court that on either of
' these grounds the findings of fact by a trial judge should
be reversed then the Appellate Court” ought not to shrmk

from that task”.

This judgment was -affirmed by the Supreme Court in S. C‘~
21/81.0f 9.6.82.

in the instant case the learned District Judge has not rejected
the evidence .of the three witnesses Anthony Fernando, John
Fernando and Godfrey Fernando on the ground of demeanour or
credibility but on a wrong evaluation of the evidence of these
witnesses. The Judge's complaint is that the evidence is void of
detail and therefore he rejects their evidence which is an error of
law. The Judge had failed to. evaluate the evidence of Harold
Herat the executor. His evidence relates to the finding of the Will,
the reaction of the persons present on 15.3.74 at the
Mahagedera when the Will was read, the conduct of Hilary
Fernando who was watching the intesests of Gamini Corea when
the Will was read. Hilary Fernando being a lawyer and a witness
to the Will did not utter a word of disapprova!l when the Will was
read. Harold Herat's evidence on these matters is uncontradicted.
Furthermore Hilary Fernando did not give evidence. There is no
doubt that document P1 was prepared by Shirley Carea and that
it was the document which he wished to be his Will. There is the
evidence of Anthony Fernando, John Fernando and Godfrey
Fernando that the Will was duly executed. The Will P1 is regular in
form. Shirley Corea was a person who knew the law and it is
improbable that he would have prepared the Will in the casual
way Bandara had spoken of. Bandara's evidence .is
uncarroborated. There are no suspicious cucumstances
surrounding the execution of the Will.

Shirley Corea had in the Last Will P1 in the last paragraph
stated that he set his hand to the Will in the presence of flve
witnesses.

| hold that there is overwhelming evidence in this case that the -
Will P1 dated 20.9.73 was duly executed in the manner required-
by section 4 of the Prevention of Frauds Ordinance.
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| set aside the order of the learned District Judge dated
3.5.1978. .

| hold that the Will P1 dated 20.9.73 proved and | hold that
petitioner executor is entitled to Probate of the said Will. | order
that Prvobate be issued accordingly. | aliow the appeal with costs.

BANDARANAYAKE, J. — | agree.
Appeal allowed.




