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Partition Law  21 o f 1977 - S .53(l) b - Surveyor prevented  fro m  executing  
commission - contempt o f  Court - Civil Procedure Code Cap. LXV - S. 798 - 
Conviction - Direct appeal or leave to appeal ■ Court exercising Revisionary  
Jurisdiction - Contradiction by Omission - S tandard  o f  Proof - Criminal.

At the Contem pt Inquiry C ourt w as influenced by the evidence of 
the Surveyor th a t the Appellant pulled the chain  and  thereby obstructed  
the Surveyor and convicted the A ppellant for contem pt.

Held :

(i) There is a difference betw een the reason given by the Surveyor in 
h is Report to the D istrict C ourt and  th a t given a t the inquiry  in 
court for not carrying ou t the survey.

(ii) The C ourt had  overlooked the om ission on the part of the Surveyor 
to sta te  in the Surveyor's Report the fact th a t the Appellant, 
physically  in terfered  w ith th e  chain  and  so p reven ted  an d  
obstructed  the survey being done.

Per G unaw ardena J .,

"Traditionally contem pts have been classified as being e ither 
civil or crim inal, the  form er category com prises d isobeying 
court orders and  violating undertak ings given to C ourt while 
the la tte r class of contem pt is com m itted in a various of ways, 
such  as. d isrup ting  court process i.e. contem pt in the face of court, 
publications or o ther ac ts  such  as in the case in hand , with persons 
such  as the Surveyor, having du ties to d ischarge in a C ourt of 
ju stice  or persons to whom du ties are en tru sted  by the Court.
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Per G unaw ardena J ..

“As a general rule when the Surveyor does not act with rigid 
im partiality, th a t excites the suspicion of parties which leads to 
high feelings and high w ords the reaction of resentm ent is natural 
when one is un justly  treated."

(iii) S tandard  of Proof is proof beyond reasonable doubt.

APPLICATION for leave to appeal from an  order of the District Court 
of Kandy.
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U. DE Z. GUNAWARDENA, J.

T his is a n  ap p lica tio n  for leave to appeal ag a in s t a n  order 
d a te d  2 1 .8 .1 9 9 6  m ade  by th e  lea rn ed  A dditional D istrict 
Ju d g e , K andy, convicting  th e  11th d e fen d an t-p e titio n er of 
co n tem p t of C ou rt u n d e r  Section  53(l)(b) of the  P artition  Act 
in  th a t  th e  1 1th de fe n d a n t-p e titio n e r h ad , in  th e  view or opinion 
of th e  lea rn ed  A dditional D istric t Ju d g e , o b stru c ted  the  sureyor 
a n d  h a d  so p rev en ted  th e  la tte r  from  execu ting  a com m ission  
issu e d  by th e  D istric t C ou rt to th e  sa id  su rveyor to p rep are  a 
p re lim in ary  p lan  in  te rm s  of S ection  16(1) of the  P artition  Law 
No. 21 of 1977. The lea rn ed  D istric t Ju d g e  h a d  sen tenced  
th e  1 1th d e fe n d a n t-p e titio n e r  to  a  fine of Rs. 7 5 0 /-  and  in 
d e fau lt of th e  p ay m en t of th e  sa id  fine to one m o n th ’s sim ple 
im p riso n m en t a n d  h a d  a lso  d irec ted  the  11th defendan t- 
pe titio n e r to  pay  a  su m  of Rs. 1307 .85  c ts. a s  survey  fees in 
resp e c t of th e  abortive survey.
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The m ain , if n o t th e  so litary , p o in t ra ise d  by  th e  plain tiff- 
resp o n d en t to th is  ap p lica tio n  w as  th a t  th e  a fo resa id  o rder 
com plained  of by  th e  l l lh d e fe n d a n t-p e titio n e r  cou ld  be 
challenged only  by w ay of a  d irec t ap p e a l a g a in s t th e  sa m e  a n d  
as  su c h  no  ap p lica tio n  for leave to  ap p ea l, a s  in  fac t, h a d  b een  
m ade, could  be e n te r ta in ed . B u t th e  lea rn ed  P re s id e n t’s 
C ounsel w ho p u t  forw ard th e  above su b m iss io n  h a d  failed to 
su b s ta n tia te  it, a p a r t  from  say ing  th is . To q u o te  from  h is  
w ritten  su b m iss io n s . "The sh o rt a n d  sim ple  ob jec tion  ta k e n  
w as th a t th e  p e titio n e r h a d  b e e n  fo u n d  gu ilty  o f th e  c rim ina l 
offence of co n tem p t of c o u rt for w h ich  th e  p e titio n e r h a d  b e e n  
dea lt w ith  acco rd ing  to  law  a n d  th a t  if he  is  aggrieved w ith  the  
said  sen ten ce  a n d  find ing  of gu ilty  . . .  h e  cou ld  if so  advised  
avail h im self of th e  p rov isions of law  ava ilab le  to a  p e rso n  
guilty  of a  c rim ina l offence by a  d ifferen t k in d  of ap p e a l or 
rem edy.”

The above is a n  excerp t from  th e  w ritte n  su b m iss io n s  an d  
it is n e ith e r  fish, flesh  n o r  good red  he rring . P e rh ap s , no 
su b m iss io n  could  have b een  less  h e lp fu l o r m ore  secretive or 
vague. N othing cou ld  be g a ined  from  th e  above su b m iss io n  
since it failed to exp la in  w hy  th e  a p p lica tio n  for leave to  appeal 
w as n o t th e  co rrec t p roceed ing  o r p ro ce d u re  to  be re so rted  to 
or invoked in  cha lleng ing  th e  o rd er in  q u es tio n . T he rea so n  a s  
to w hy a n  ap p lica tio n  for leave to  ap p ea l need  n o t o r ra th e r  
could n o t be m ad e  a g a in s t th e  a fo resa id  o rd er m ad e  by the  
D istrict C ou rt convicting  a  p e rso n  in  c o n te m p t p roceed ings 
u n d e r  LXV of th e  Civil P ro ced u re  Code, a s  it h a d  b een  in  th is  
case, is to be found  in  S ection  798  of th e  sa id  sa id  Code w h ich  
Section  re a d s  th u s : “A n ap p e a l sh a ll be  to  th e  C ourt of A ppeal 
from  every o rder, se n te n c e  o r conv iction  by a n y  C o u rt in th e  
exercise of its  specia l ju r isd ic tio n  to tak e  cogn izance  of, a n d  to 
p u n ish  by w ay of su m m a ry  p ro ced u re  th e  offence of C on tem p t 
of C ourt . . .”

W hen th e  law h a s  acco rded , a s  po in ted  o u t above, the  
righ t to appeal, a n  ap p ea l lies a s  a  m a tte r  of righ t, a n d  no  leave 
to appeal need  be o r ra th e r , cou ld  be so u g h t - a lth o u g h , it is
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d eb a tab le  a s  to w h e th e r  or n o t the  righ t of appeal carries 
w ith  it. a s  a  n e cessa ry  concom itan t, th e  righ t to seek  leave to 
appeal. It c an , to  say  th e  least, a rguab ly  be said  th a t  the  right 
of appeal, in  an y  event, does no t exclude - th e  righ t to seek 
leave to appeal, a lth o u g h , p e rh ap s , it is wholly u n n e c essa ry  or 
su p e rf lu o u s  to  seek  leave or perm ission  to ob ta in  a  th in g  w hich 
one is en titled  to a s  a  m a tte r  of legal right. Law is the  d icta te  
of rea so n  (lex e s t  dictam en rationis) an d  it is som ew hat 
irra tio n a l to say  th a t  one h a s  no righ t to seek  leave to appeal, 
for no  o th e r  or b e tte r  rea so n  th a n  one h a s  a righ t to appeal. He 
to w hom  the  g rea te r  is law ful ought no t to be deb a rred  from the 
less  a s  un law fu l (non d eb e t cuiplus licet quod minus e s t  non 
licere). A person , for in s ta n c e , w ho h a s  a righ t to e n te r a 
p a rtic u la r  p lace is n o t to  be debarred  from  e n te rin g  th a t  place 
m erely b e c au se  he  h a s  so u g h t leave, needlessly , th o u g h  it be. 
to e n te r  it.

In  an y  event, I feel th a t  the  C ou rt o u g h t to a c t in  revision 
to v aca te  th e  conviction  th a t  h a d  been  en te red  a s  ag a in s t the 
1 1th d e fen d an t-p e titio n e r, w ho is in n o cen t of th e  charge , a s  the 
sequel w ould  serve to show , th a t  h ad  been  laid a g a in s t h im  and  
o ugh t, therefore, to  have  been  acqu itted . As th e  C ourt can, 
a n d , in  fact, ough t, in  th e  c irc u m stan c e s , to a c t in  revision to 
g ra n t relief a g a in s t th e  o rd er com plained  of, it is re d u n d a n t 
to  co n sid e r a n d  e x p ress  a n  a u th o rita tiv e  opin ion  on  the  m oot 
- po in t a s  to  w h e th e r  th e  righ t of ap p ea l excludes, wholly and 
w ith o u t lim ita tion , th e  righ t to seek  leave to appeal. J u s t  as 
m u c h  a s  it is the  ju d g e  w ho is condem ned  w hen  a guilty  m an  
is acq u itted , so it is th e  ju d g e  w ho is condem ned  w hen  an . 
in n o c e n t m a n  is conv ic ted . Law, or r a th e r  th e  C ourts, 
o u g h t n o t to fail in  d isp e n s in g  ju s tic e  by m ak in g  a  fetish  of 
techn ica lities . In Fernando v. F em ando,!> th e  a c cu sed  w as 
g ran te d  relief a lth o u g h  the  pe tition  of ap p ea l w as defective 
b e c au se  in  th e  c irc u m sta n c e s , of th a t  case . S am payo  J .  felt 
th a t  im p riso n m en t w as n o t qu ite  th e  su ita b le  p u n ish m e n t. In 
th is  ca se  in  h a n d , if I w ere to refu se  to in te rvene  an d  so 
w ithho ld  relief for the  re a so n  th a t  th e  11th d e fen d an t-p e titio n e r
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h a s  so u g h t leave to  ap p e a l w hen , in  fact, h e  o u g h t to  have  
directly  app ea led  a g a in s t th e  o rder, it w ould  be so m e th in g  
ak in  to a  m ockery  of ju s tic e , if; in  fact, it is n o t veritab ly  so, for 
the  conviction will s ta n d  a lth o u g h  it h a s  n o  ten a b le  b as is . 
In  Sinn althargam  v. M eeram ohideen121 T. S. Fernando. J. m ad e  
it c lear th a t  th e  C o u rt p o sse s se s  th e  pow er to  se t r ig h t a n  
e rro n eo u s decision  in  a n  a p p ro p ria te  c a se  even th o u g h  a n  
appeal a g a in s t s u c h  d ec is ion  h a d  a b a te d  on  th e  g ro u n d  of n o n - 
com pliance w ith  som e of th e  tec h n ica l re q u ire m e n ts  in  re sp e c t 
of-notice of security .

The nex t q u e s tio n  is: do th e  fac ts  d isc lose  th e  co m m iss io n  
of th e  offence of co n te m p t in  th a t  th e  11th d e fe n d a n t-p e titio n e r  
c a n  be sa id  to have  o b s tru c te d  th e  su rv ey o r a lth o u g h  it is  no  
d o u b t im p o rta n t to  th e  d u e  a d m in is tra tio n  of ju s t ic e  th a t  th e re  
sh o u ld  n o t be in te rfe ren ce  w ith  th e  officers of C o u rt, th e  
surveyor, in  th is  in s ta n c e , falling in to  th a t  category . It is 
difficult to  say, even  on  th e  a s su m p tio n  th a t  th e  su rv e y o r’s 
evidence is tru e , th a t  th e  offence of c o n te m p t is c o n s titu te d . 
The su rveyo r’s evidence a t  th e  c o n te m p t in q u iry  before  th e  
learned  A dditional D is tric t J u d g e  w a s  th a t  th e  1 1th d e fe n d a n t-  
p e titioner rem oved or r a th e r  sh ifted  th e  c h a in  (of th e  surveyor) 
slightly  a n d  th a t  th e  su rveyo r th ere fo re  cou ld  n o t p roceed  
w ith  th e  survey. T he te n o r  o f E n g lish  dec is io n s  a re  to  th e  effect 
th a t  trival in c id en ts  o r c o n d u c t is to  be  ignored  in  view  of 
th e  a ttitu d e  of th e  C o u rts  o f re c e n t tim es  to d isc o u ra g e  
ap p lica tio n s  for c o n te m p t a ris in g  o u t of s u c h  in c id e n ts . In  
A dam s v. H ughes131 th e  C o u rt he ld  th e re  w as  no  c o n te m p t 
a lth o u g h  it w as  a s se r te d  th a t  th e  d e fen d an t: “C o llared”, th e  
se rver of process, “sho o k  h im  v io len tly”. T he C ourt, how ever, 
in  th a t  ca se  re fra in ed  from  ex p re ss in g  a n  o p in io n  th a t ,  
u n d e r  no  c irc u m stan c e s , cou ld  s u c h  c o n d u c t be d eem ed  to  be 
con tem p t. T here  a re  how ever old E ng lish  c a se s  s u c h  a s  R. v. 
Jerm y141 in  w hich  it h a d  b een  held  th a t  even verbal a b u s e  of 
a n  officer of C ou rt w as  ta n ta m o u n t  to co n tem p t. T he la s t  
m en tio n ed  case , I tak e  it, is ren d e red  m em orab le , n o t on ly  on  
a c c o u n t of th e  grav ity  of th e  c o n te m p tu o u s  c o n d u c t of th e  
d e fe n d a n t b u t  m ore so  - for th e  u n b rid le d  a n d  b lu n t  lan g u ag e
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of h is. To rep ro d u ce  th e  p iq u a n t exp ressio n s a ttr ib u ted  to 
him : “T ake  th e  ru le  b ack  aga in  to  th o se  from  w hom  it cam e 
a n d  b id  th em  w ipe th e ir  b ac k sid e s  w ith  it."

A ssu m in g  th a t  th e  d e fen d a n t-a p p e lla n t pulled  or slightly 
sh ifted  a n  in s tru m e n t, th a t  is, th e  c h a in  of the  surveyor, it is 
s u c h  triv ia l co n d u c t w h ich  w ould  n o t have ac tua lly  prevented 
th e  su rv ey  - if, in  fact, th e  su rveyo r h a d  been  keen  to proceed 
w ith  it. It looks a s  if th e  su rveyor h a d  been  too quick  to take  
offence a n d  th a t  he  h a d  obviously  left the  lan d  in  a  huff. The 
ten o r of E ng lish  d ec isions seem  to favour th e  view th a t  if the  
c o n d u c t of th e  d e fen d an t w as  n o t s u c h  a s  to effectually prevent 
th e  acco m p lish m en t of th e  ta s k  th a t  th e  officer of th e  C ourt 
w as e n tru s te d  w ith , th en , s u c h  c o n d u c t w ould n o t a m o u n t to 
co n tem p t. For in s ta n c e , in  th e  m a tte r  service of p rocess, trivial 
c o n d u c t, w h ich  does n o t ac tu a lly  p rev en t the  service, h ad  been  
held  n o t to  c o n s titu te  co n tem p t. A llegations, ag a in s t th e  
su re y o r of p a rtia lity  to w ard s  th e  p la in tiff-responden t h ad  
b een  m ad e  even  a t  th e  co n tem p t inquiry . T hese a llegations 
seem  to have, to say  th e  least, a  s u b s tra tu m  of tru th . B ickerings 
o r d iso rd e r  a t  th e  su rv ey s c a n  be  avoided, to a n  appreciab le  
ex ten t, if th e  su rveyo r c o n d u c ts  h im se lf su c h  a  m an n e r a s  to 
in sp ire  th e  confidence of p a rtie s  in  h im self. As a  genera l ru le  
w h en  th e  su rveyo r does n o t a c t w ith  rigid im partiality , th a t  
exc ites  th e  su sp ic io n  of p a rtie s  w h ich  leads  to h igh  feelings 
a n d  h ig h  w ords. T he re a c tio n  of re se n tm e n t is a n tu ra l  
w h en  one  is u n ju s tly  tre a te d . A part from  slightly  sh ifting  the  
su rv ey o r’s  c h a in , a s su m in g  th a t  th e  1 1th d e fen d an t-ap p e llan t 
h a d , in  fact, done  w h a t h e  is alleged to  have done, th e  1 l lh 
d e fe n d a n t-a p p e lla n t h a d  do n e  n o th in g  else th a n  to sh ift the  
c h a in  a  little . For in s ta n c e , th e  1 1th d e fen d a n t-a p p e lla n t had  
n o t th re a te n e d  th e  surveyor; n o r  h a d  he  a b u sed  h im  a lth o u g h  
n e ith e r, of th o se  th in g s , in  itself, w ould  for ce rta in  have 
a m o u n te d  to  c o n te m p t u n le s s  it effectively p reven ted  the  
su rveyo r from  perfo rm ing  h is  d u ty  o r accom plish ing  h is  task .

It is n o t im probab le  th a t  th e  su rveyor a b a n d o n ed  the  
su rvey  a s  h e  h a d  a  d is in c lin a tio n  to  su rvey  th e  lan d  or show
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the N orth - E a s te rn  b o u n d a ry  o f th e  sam e  a s  p o in ted  o u t by 
the  11th d e fe n d a n t-a p p e lla n t a s  well, o n  a c c o u n t of h is  
partiality  for th e  p la in tiff-resp o n d en t. P e rh ap s , th e  su rv e y o r’s 
partiality  o r b ia s  in  favour of th e  p la in tiff-re sp o n d en t h a s  
show n itse lf unw itting ly  in  h is  rep o rt su b m itte d  to  C ourt 
w herein  th e  su rveyor h a d  s ta te d  th u s :  “d  epzad
S S s i S d 1 S®zsf gQsf eo^SS® ©zr>o
e^Oqjzno." M aking s u c h  la n d a to ry  o b se rv a tio n s  w ith  a  view 
to p ro tec t th e  p la in tiff-re sp o n d en t w a s  q u ite  u n -ca lie d  for 
in  the  contex t. W hy sh o u ld  th e  su rveyo r ch o o se  o u t th e  
p lain tiff-responden t for specia l p ra ise  o r a tte n tio n  a s  if the  
p lain tiff-responden t w a s  th e  only p a rty  w ho b eh av ed  well or 
conducted  h im se lf deco rously . T h is  so m ew h at s tre n g th e n s  
the  im pression  th a t  th e  su rveyo r w as  av erse  from  su rvey ing  
N orth -E astern  b o u n d a ry  of th e  land , in  reg a rd  to  th e  position  
or s itu a tio n  of w h ich  th e re  w as  a  d ifference of op in ion , excep t 
a s  show n by th e  p la in tiff-re sp o n d en t. T h a t, possib ly , ex p la in s  
w hy th e  su rvey  w a s  n o t ca rried  to  com pletion . T he ev idence 
show s th a t  th e re  h a d  b e e n  a  d ifference of op in io n  betw een  
the  p a rtie s  a s  reg a rd s  th e  loca tion  o f th e  N orth  - E a s te rn  
boundary . The p la in tiff-re sp o n d en t a n d  som e o th e rs  h ad  
tak e n  one view a s  re g a rd s  th e  loca tion  o f th e  sa id  b o u n d a ry  
w hilst several o th e rs , in c lu d in g  th e  1 l lh d e fe n d a n t-a p p e lla n t, 
had  ta k e n  a  d ifferen t view a s  to w here  the  N o rth -E a s te rn  
b o u n d a ry  sh o u ld  be  fixed o r located . In  fact, in  h is  report, 
su b m itted  to co u rt, w ith  reg a rd  to th is  very m a tte r , w h ich  
report is u n d a te d , so  fa r  a s  I c a n  see (a lth o u g h  th e  d a te  of 
survey  is 12 .03 .1995), th e  su rveyo r h a d  n o t sa id  a n y th in g  
a b o u t th e  11th d e fe n d a n t-a p p e lla n t p u llin g  o r sh iftin g  h is  
ch a in  or a n y  o th e r  in s tru m e n t  of h is. T he lea rn ed  A dditional 
D istrict Ju d g e  h a d  b e e n  g rea tly  in flu en ced  by th is  piece of 
evidence viz. th a t  11th d e fe n d a n t-a p p e lla n t pu lled  th e  c h a in  
a n d  th ereb y  o b s tru c te d  th e  su rveyo r a lth o u g h  th e  learned  
D istrict Ju d g e  h a d  n o t g iven a n y  th o u g h t to th e  om issio n  on 
the  p a r t of th e  su rv ey o r to  s ta te  th a t  fac t in  h is  re p o r t w h ich  
w as su b m itte d  to  th e  C o u rt p rio r to  th e  d a te  of th e  in q u iry  in to  
th e  m a tte r  of co n tem p t. In  fact, th e  lea rn ed  C o u n se l w ho
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ap p e are d  for th e  1 1th d e fen d an t-ap p e llan t in the  D istrict C ourt 
a n d  in  ap p ea l h a d  been  oblivious to th a t  fact w hich, in fact, is 
a  co n trad ic tio n  by om ission  w hich, to  say  th e  least, m akes one 
look a sk an c e  a t  th e  evidence of the  surveyor (given a t the 
inquiry) th a t  th e  1 1th d e fen d an t-p e titio n er pu lled  or shifted  the 
su rveyo r’s  c h a in  a n d  so  p reven ted  or o b s tru c te d  him  from 
carry ing  o u t th e  survey . It is w orthy  of rem a rk  th a t  evey 
om ission  does n o t a m o u n t to  a  con trad ic tion . O m issn ion , in 
o rd er to  be  a  co n trad ic tio n  sh o u ld  no t be of a n  inconsequen tia l 
o r u n - im p o rta n t n a tu re . In  a n  O rissa  case  referred  to a t 
page 701 (Law of E vidence by A. N. Saha) the  accu sed  w as 
ind ic ted  for hav ing  com m itted  rap e  on  a  lady, th e  accused  
hav ing  e n te red  h e r  bed-room . The lady sa id  in  h e r evidence 
th a t  th e  a c cu sed  to u ch ed  h e r  an d  sh e  w oke up . F u rth e r , she 
sa id , in evidence, th a t  sh e  ask ed  h im  w hy he en te red  th e  room, 
w h en  h e r  p a re n ts  w ere aw ay an d  th a t  sh e  told th e  a c cu sed  th a t  
sh e  w ould  ra ise  a n  a la rm . W hereupon , the  lady said , in her 
evidence in  C ourt, th a t  th e  accu sed  p u t a  towel in  to her 
m o u th , gagged h e r  a n d  s tr ip p ed  off the  sa ree  th a t  sh e  w as 
w earing  a n d  rap ed  her. T here  w as no m en tion  in  h e r s ta te m e n t 
of h e r  b e ing  gagged. T h a t w as  a n  im p o rta n t om ission  for it w as 
th e  gagging th a t  p rev en ted  h e r  from  ra is in g  an  a la rm  a n d  the 
om ission  to  s ta te  th a t  fact viz. gagging being  vital w as trea ted  
a s  a  co n trad ic tio n  by om ission . And, acco rd ing  to the  evidence 
of th e  surveyor, given in  th e  D istric t C ourt, su b s ta n tia lly , the  
sole re a so n  a s  to  w hy he  c o u ld n ’t survey  the  lan d  w as the  fact 
th a t  th e  1 1th d e fe n d a n t-p e titio n e r pu lled  or sh ifted  the  cha in  
of th e  surveyor. To q u o te  from  the  su rveyor's  evidence:

g : zag SoOoO e©35aEa’c;?

£: ^©O^cf e?8sfe>d ©znste: C3S3 SO ©sns-fe*

In  fact, th e  lea rn ed  D istric t Ju d g e , in  h e r  o rd e r convicting 
th e  ac cu se d , h a d  rep ro d u ced  th e  above piece of evidence an d  
identified  th e  sh iftin g  o r th e  m eddling  w ith  th e  c h a in  as  the
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m ajor o b s tru c tio n  c a u se d  by  th e  11 th  d e fe n d a n t-p e titio n e r  
w hich  p reven ted  the  com ple tion  of th e  su rvey  of th e  lan d . B u t 
a s  po in ted  o u t above, th e  lea rn ed  D istric t Ju d g e  h a d  failed to 
consider w h e th e r o r n o t it  w ould  have b een  m ore n a tu ra l  for 
the  su rveyor to have s ta te d  th a t  fac t in  h is  rep o rt to  C o u rt h a d  
th e  o b s tru c tio n  a s su m e d  th e  form  d escrib ed  by  th e  su rv ey o r 
in  h is  evidence a t  th e  co n tem p t in q u iry  b u t  n o t in  h is  rep o rt. 
It is only in  h is  evidence in  C ou rt, a t  th e  inqu iry , th a t  th e  
su rv e y o r h a d  sa id  t h a t  th e  1 1 th  d e fe n d a n t- p e t i t io n e r  
o b s tru c ted  him  by m eddling  w ith  h is  c h a in . T here  w a s  no  
m en tion  w hatsoever of an y  p h y sica l o b s tru c tio n  a s  s u c h  in  the  
su rveyor’s rep o rt su b m itte d  to C o u rt p rev ious to  th e  d a te  of 
inquiry. In  the  sa id  rep o rt th e  re a so n  given by  th e  su rv ey o r a s  
to w hy he  c o u ld n ’t com plete  th e  su rv ey  h a d  b een  s ta te d  (by 
surveyor) a s  follows: ©eaoSzs&jd (fizsl 8. BBz® ®-(&® g^3czG soozn 
a,sfo) <j>£) 6a>G eai^O g e d  c ẑrf ^SzrfznO zy^8 CQ&t
zn^sraznS6  ®o8e© 383©  B e  g  ®0ez?>oOzrf epzad g  O0za>
g0®3($j©S.’)

Seem ingly, a t  least, th e re  is so m ew h at of a  d ifference 
betw een  th e  rea so n  given by th e  su rveyo r in  h is  re p o r t to 
the  D istrict C ourt a n d  th a t  given a t  th e  in q u iry  in  C ou rt for no t 
carry ing  o u t th e  su rvey  w h ich  m a k e s  one w onder w h e th e r  
su rveyor is fish ing  for re a so n s . It is to  be observed  th a t  th e  
rea so n  given in  th e  su rv ey o r’s rep o rt for n o t com ple ting  o r for 
stopp ing  th e  su rvey  half-w ay w as th e  exchange  of w ords 
betw een  th e  two rival g ro u p s  o r p a rtie s  w ho w ere p re se n t.

T he lea rn ed  D istric t J u d g e  h a d  read ily  accep ted  th e  
evidence of the  su rveyor to  th e  effect th a t  the  1 1th D efendan t- 
p e titioner o b s tru c te d  h im  by in te rfe rin g  w ith  h is  ch a in . I 
c a n n o t b rin g  m yself to believe th a t  th e  lea rn ed  D istric t J u d g e  
w ould  have done th a t, th a t  is, a c ce p t th a t  evidence a n d  
convicted the  1 l lh defendan t-pe titioner thereon , h ad  the  learned  
D istrict Ju d g e  n o t overlooked th e  om ission , on  th e  p a r t  of 
th e  surveyor, to s ta te  in  the  su rv ey o r's  rep o rt th e  fact th a t  
the  l l ,h d e fen d an t-p e titio n e r physica lly  in te rfe red  w ith  the  
c h a in  a n d  so p reven ted  o r o b s tru c te d  th e  su rvey  from  be ing
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done. It is to  be observed , a s  rem ark ed  above, the  surveyor in 
h is  rep o rt h a d  a ttr ib u te d  h is  failure  to survey the  land  solely 
to  th e  exchange  of w ords am o n g st th e  p a rtie s  a s  regards, the 
location  o r s itu a tio n  of th e  n o r th  - e a s te rn  b oundary  of the 
co rp u s. A nyone fam iliar w ith  local cond itions will know th a t 
w ordy w arfare , if I m ay  say  so, is a lm o st alw ays a  concom itan t 
of a  su rvey  of any  lan d  an d  th a t  is no sufficient reason  for 
n o t ex ecu tin g  a  com m ission  issu e d  to a  surveyor, or leave it 
half-done.

T r a d i t io n a l ly  c o n te m p ts  h a v e  b e e n  c la s s if ie d  a s  
be ing  e ith e r  civil o r crim inal. The form er category i. e. civil 
co n tem p t com prises  d isobeying  C ourt o rders  an d  violating 
u n d e rta k in g s  given to C ou rt while th e  la tte r  c la ss  of con tem pt 
is com m itted  in  a  varie ty  of w ays, su c h  as. d isru p tin g  C ourt 
p ro cess  i. e. co n tem p t in  th e  face of C ourt, pub lica tions or 
o th e r  a c ts  w h ich  ten d  to in te rfe re  w ith  p a rtic u la r  legal 
p roceed ings, in terfering , su c h  a s  in  th e  case  in han d , w ith 
p e rso n s , s u c h  a s  th e  surveyor, hav ing  d u tie s  to d ischarge  in 
a  C o u rt of ju s tic e  o r p e rso n s  to w hom  d u tie s  are  e n tru s te d  by 
th e  C ourt. T he su rveyor in  th is  case  h ad  been  m anda ted  
o r com m issioned  to  su rvey  th e  co rp u s  a s  a p relim inary  to 
its  p a rtitio n . W hat is w orth  n o tin g  in  th is  regard  is th a t 
o b s tru c tio n  of su c h  a n  officer hav ing  a com m ission  (from 
C ourt) to  ex ecu te  w ould  be c rim in a l co n tem p t. Broadly 
sp e ak in g , ra tio n a le  of b o th  civil a n d  c rim ina l con tem p t 
is su b s ta n tia lly  th e  sam e, th a t  is, to u pho ld  the  effective 
a d m in is tra tio n  of ju s tic e  a n d  in  all c a ses  w h e th e r alleged 
co n tem p t is civil or crim ina l th e  s ta n d a rd  of proof is the 
c rim in a l one i. e. p roof beyond rea so n ab le  doub t. T h a t being 
so, I w on d er w h e th e r, on  the  su rveyor's  evidence, the l l lh 
d e fe n d a n t-p e titio n e r  cou ld  have been  convicted  on the  charge 
of c o n te m p t on  th e  b a s is  th a t  the  11th d e fendan t-pe titioner 
o b s tru c te d  o r p rev en ted  h im  (the surveyor) from  surveying 
th e  lan d  by m edd ling  w ith  h is  c h a in  b e c au se  om ission  to s ta te  
th a t  fac t in  h is  rep o rt, if, in  fact, it w as tru e , d isc red its  the  
su rv ey o r’s ev idence in  C ou rt a n d  m ak es  th e  t ru th  of it. to say  
th e  least, doub tfu l.
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For th e  a fo resaid  re a so n s , I do h e reb y  se t a s id e  th e  
conv iction  a n d  th e  fine im posed  o n  th e  11th d e fen d an t-  
pe titioner. F u r th e r , th e  su rveyo r is  o rd e red  to  re fu n d  th e  s u m  
of Rs. 1307 .85  c ts. if, in  fact, h e  h a d  collected  th e  sa id  su m  
from  th e  1 1th d e fe n d an t-p e titio n e r a s  h is  fee, a n d  fu rth e r, th e  
su rveyo r is o rdered  to re -su rv ey  th e  la n d  o r  com ple te  th e  
su rvey  a t  h is  ow n expense , w h ich  on ly  m e a n s , th a t  th e  
su rveyo r is n o t en titled  to  a n y  ad d itio n a l fees for ad d itio n a l 
expenses , if any , for com pleting  th e  su rv e y  w h ich  h e  h a d  left, 
so  to  say  half-done.

H ECTO R YAPA, J .  I agree.

Conuiction a n d  fin e  s e t  a s id e


