
sc Piyasena vs.
Associated Newspapers o f Ceylon Ltd. and Others

113

PIYASENA
vs

A S S O C IA TE D  NEW SPAPER S O F C E Y L O N  LTD. A N D  O TH E R S

S U P R E M E  C O U R T .
D R  S H IR A N I B A N D A R A N A Y A K E , J.
UD ALAG AM A, J.
S O M A W A N S A , J.
F R  3 9 0 /2 0 0 5 .
JU LY  27 , 2 0 0 6 .
S E P T E M B E R  4 , 2 8 , 2 0 0 6  

O C T O B E R  2 5 , 2 0 0 6 .

Fundamental rights- Articles 3,4,12(1) -A rtic le  126- Constitution,-Acts o f 
The Associated Newspapers o f Ceylon Ltd ANCL Special Provisions Law  
28 o f 1973 -  Section 17 - Amenable to fundamental rights jurisdiction?  
Narrow view-Broader view Test Control - Functions test ?-Rules o f Supreme 
Court - Rule 44 (1) (c)-Non compliance?-ls it fatal ?

T h e  p e t it io n e r  a l le g e d  th a t  b y  th e  p ro m o tio n  g ra n te d  to  th e  7 th  
respondent by th e  2nd  respondent, A sso c ia ted  N e w s p a p e r o f C e y lo n  Ltd., 
(A N C L ), h is fu n d a m e n ta l rig h t g u a ra n te e d  in te rm s  o f  A r tic le  12  w a s  
vio la ted .

T h e  re sp on d en t co n ten ded  that, th e  ap p lica tion  should  b e  d ism issed  
in limine a s  (1 )  A N C L  is not a m e n a b le  to fu n d am en ta l rights jurisd iction
(2 ) R u le  4 4 ( l)  (c )  o f  th e  S C  R u les  h ave  not been  com plied  w ith .

O n th e  p re lim inary  objec tions ra ised  

HELD:

(1 )  It is not d isputed  th a t A N C L  is a  c re a tu re  o f s ta tu te , a s  its sta tus  
w a s  ch an g ed  by A N C L  S pec ia l P rovis ions L aw  N o . 2 8  o f 19 7 3 , 
provision has b een  m a d e  in the law  th a t not less th an  7 5 %  o f the  
to tal num ber o f all th e  sh ares  o f th e  co m p an y  b e  vested  in the  
P u b lic  T ru s te e  on b e h a lf  o f  th e  g o v e rn m e n t. U n lik e  th e  o th e r  
corp o ra tio ns , in te rm s  o f S ec tio n  17  o f th e  law , th e  M in is te r is 
e m p o w e re d  to  m a k e  re g u la tio n s  fo r  th e  p u rp o s e  o f g iv ing  full 
fo rce  and e ffe c t to th e  princ ip les an d  provis ions o f th e  law.

(2 )  It is e v id e n t th a t A N C L  is an  ins tru m en ta lity  o r an  ag en c y  o f the  
S ta te  sub ject to  d irec t control by th e  g overn m en t.
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H eld  fu rth e r:

(3) It is apparent that in terms of Rule 44(1) (c) what is necessary is 
to tender only the documents and affidavits which are available to 
the petitioner. There is no compulsion in terms of Rule 44 (1) (c) 
to make an effort to tender documents which are not in the 
possession of the petitioner.

(4) It is not possible to restrict the applicability of fundamental rights 
through mere technicalities.

(5) In terms of the Rule 44 1 (4) once a petitioner has pleaded a 
document in his petition he would be entitled to submit it, ‘as is 
available to him' and with the permission of Court or have Court 
to call for such document.

Per Dr Shirani Bandaranayake. J

“It is also important to note that it was the responsibility of the 2nd 
respondent to have disclosed relevant and material facts if they were to 
deny the averments of the petitioner; if the respondents were to deny the 
position taken up by the petitioner, the onus was on the respondents to 
produce such material facts, and disclose that to this Court".

A P P LIC A TIO N  under Article 126 of the Constitution.- on a Preliminary 
Objection taken.
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DR. SHIRANI BANDARANAYAKE, J.
t

The petitioner, an Assistant Manager Security Services (Operations) 
of the Associated Newspapers of Ceylon Ltd., viz., the 2nd respondent 
(hereinafter referred to as ANCL) alleged that by the promotion granted 
to the 7th respondent as Manager Operations at ANCL, his fundamental 
right guaranteed in terms of Article 12(1) of the Constitution was violated 
for which this Court granted leave to proceed.

When this matter was taken up for hearing, learned Counsel for the 
2nd to 5th, 7th and 8th respondents (hereinafter referred to as the 
learned Counsel for the 2nd respondent), took up a preliminary objection 
stating that ANCL is not am enable to fundamental rights jurisdiction, 
as ANCL, which is a limited ligbility Company or its officers is/are not 
instrumentalities of the State and that the petitioner has not filed any 
material to show that ANCL falls within the meaning of executive or 
administrative action in terms of Article 126 of the Constitution.

Accordingly learned Counsel for the 2nd respondent submitted that,

i. the petitioner should have annexed the gazette notification 
referred to in paragraph 3(b) of the petition to indicate that 
ANCL has been listed as an institution under the Ministry of 
Information and M e d ia ;
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ii. as ANCL is a Company, the petitioner should have filed form 
48 and share certificates to indicate that the State has the 
majority of the shares in A N C L ; and

iii. for the reasons referred to in i and ii above, learned Counsel 
for the 2nd respondent contended that there was non- 
compliance with Rule 44(1) (c) of the Supreme Court Rules of 
1990.

In the circumstances, it was decided to take up the preliminary 
objection for consideration and both learned Counsel were so heard.

On a consideration of the preliminary objection raised by the learned 
Counsel for the 2nd respondent, it is apparent that his objection is 
based mainly on two grounds; namely

A. the impugned act/s by the 2nd to 8th respondents do not 
constitute executive or administrative action and therefore the 
petitioner cannot invoke the fundamental rights jurisdiction of 
this Court; and

B. the petitioner has not complied with the Rule 44(1 )c of the 
Supreme Court Rules of 1990, as he had not taken steps to 
file relevant and necessary documents along with his petition 
or thereafter.

Having stated the objections of the learned Counsel for the 2nd 
respondent, let me now turn to examine the said objections.

A . W h e th e r  th e  im p u g n e d  a c t /s  b y  th e  2 n d  to  8 th  re s p o n d e n ts  
c o n s t itu te  e x e c u t iv e  o r  a d m in is t r a t iv e  a c t io n

Although Article 126 of the Constitution refers to executive or 
adm inistrative action, with reference to fundamental rights, the 
Constitution does not provide any definition to this concept. It would 
therefore be necessary to analyze the case law in order to consider 
the definition in this respect. The case law, it is to be noted, clearly 
indicates a gradual evolution towards broadening the concept, since 
the early decisions after 1978.
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In Thadchanam urthi vs. A tto rney G eneral(1) a very narrow view was 
taken while considering an infringement of fundamental rights by 
executive or administrative action, where it was stated that torture by 
police officers were unlawful and ultra  vires  of the duties of the police 
officers and therefore it would not amount to state action. It was also 
stated that the State would be liable for the wrongs of its subordinate 
officials only when an ‘administrative practice’ had been adopted. A 
few years later in Velm urugu v A tto rn ey  G enera l(2) in the majority view 
it was held that if liability is to be imputed to the State it must be on 
the basis of an administrative practice and not on the basis of an 
authorization, direct or implied, or that those acts were done for the 
benefit of the State. However, in the minority decision, Sharvananda, 
J. (as he then was) had taken a broader view in giving a meaning to the 
phrase ‘executive or administrative action’ to encompass all actions 
by State officials. Referring to several judgments of other jurisdictions 
and especia lly  the decision in Ire la n d  vs. U n ite d  K in g d o m  (3) 
Sharvananda, J. (as he then was) stated that,

“There is no justification for equating ‘executive or 
adm inistrative action’ in Article 126 to ‘adm inistrative  
practice’ or to acts resulting from administrative practice. 
Practice’ denotes ‘habitual or systematic performances’ and 
contemplates a series of similar actions. No known canon 
or statutory interpretation warrants such a narrow or limited 
construction of the phrase ‘executive or administrative 
action’, which, ordinarily understood, embraces in its sweep 
all acts of the administration, especially when what is at 
stake is the subject’s Constitutional remedy. In my view, all 
that is required of a petitioner under Article 126 is that he 
should satisfy this Court that the act of infringem ent 
complained of by him is the action of a State official or 
repository of State power. Any violation of fundamental rights 
by a public authority, whether it be an isolated individual 
action or consequent to administrative practice, furnishes, 
in my view, sufficient basis for an application under Article 
126.”

This view expressed in 1981 was reiterated by Sharvananda , J., 
(as he then was) in M ariadas vs. A tto rn ey  G enera l and  A n o t h e r  and 
in W ijetunga  vs. Insurance C orporation  S5) The interpretation thus 
propagated by Sharvananda, J. (as he then was) was again referred to 
in Gunawardena  vs. Perera.<6)
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In Perera vs. U niversity G rants Commission™ Sharvananda, J. (as 
he then was), again referred to the phrase ‘executive or administrative 
action’ within the framework of Articles 17 and 126 of the Constitution 
and stated that,

“The expression ‘executive or administration action’ 
embraces executive action of the State or its agencies or 
instrumentalities exercising governmental functions.”

A Divisional Bench of this Court in Peter Leo Fernando vs. A ttorney  
G e n e ra l a n d  O th e rs 1® re ferred  to the interpretation given by 
Sharvananda. J. (as he then w as) to the phrase ‘executive or 
administrative action’ in Veim urugu  vs. A tto rn ey  G eneral and Others 
(supra), Perera  vs. U n ive rs ity  G rants Com m ission (supra) and in 
W ijetunga vs. Insurance Corporation and A nother (supra) and quoted 
with approval the principle, which had em erged through the 
aforementioned decisions in giving a meaning to the concept of 
‘executive or administrative action’. Colin-Thome’, J. in his judgment, 
thus stated that the test to be applied in deciding, whether the action 
in question is executive or administrative, is to examine the nature of 
the functions and the degree of control that has been exercised.

In R ajara tne vs. A ir  Lanka L td.,1® the question, which arose was as 
to whether the actions of Air Lanka Ltd., would come within the meaning 
of executive or administrative action.’Atukorale, J. after an exhaustive 
examination of Sir Lankan and Indian cases, took the view that the 
expression executive or administrative action in terms of Article 17 
and 126 of the Constitution should be given a broad construction and 
Air Lanka Ltd., was a Company formed by the government, owned by 
the government and controlled by the government and these functions 
render Air Lanka an agent or organ of the government, which is thereby 
amenable to the fundamental rights guaranteed in terms of articles 17 
and 126 of the Constitution.

The Divisional Bench decision in Leo Sam son vs. A irL a n k a m  and 
the decision in Jayakody vs. S ri Lanka Insurance and Robinson H otel 
Com pany L td .,(,,) on the other hand had used different parameters in 
deciding whether government control is exercised over a respondent 
Company. Accordingly in Leo Sam sons case (supra), the Court had
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applied the deep and pervasive control test’ whereas in Jayakody  
(supra) the Court after examining the structure of the respondent Hotels 
Company had held that although it was carrying on 'commercial 
functions’ it would still be a State agency.

Having said that, let me now turn-to examine the position of the 
application under review.

The petitioner in his petition had stated that the 2nd respondent is 
in terms of the provisions of Section 2 of the Associated Newspapers 
of Ceylon Ltd. (Special Provisions) Law, No. 28 of 1973 (hereinafter 
referred to as the Law), a Company other than a private Company 
within the meaning of the Companies Act, No. 17 of 1982. In such 
circumstances could it be possible to hold that the actions of the 2nd 
respondent come within the purview of ‘executive or administrative 
action’ in terms of Article 17 and 126 of the Constitution?

It is not disputed that the 2nd respondent falls within thecategory  
of a Company. The chief contention of the learned Counsel for the 2nd 
respondent was that, since the decision of Leo Sam son (supra), the 
necessary requirement in proof o f ' executive or administrative action’ 
would be the ‘deep and pervasive' test. Learned Counsel further 
contended that ‘neither Leo S am son’s case (supra) nor Jayakody’s 
case (supra) has whittled down the requirement of deep and pervasive 
state control’.

In Leo Sam son ’s case (supra) one of the petitioners had alleged 
that the termination of his services by the Chief Executive Officer of 
Sri Lanka Airlines Ltd. was violative of Article 12(1) of the Constitution. 
The other petitioner had alleged, in te r a lia, that his being posted as 
Manager, Kuwait is violative of Article 12(1) of the Constitution.

A preliminary objection was raised on behalf of Sri Lankan Airlines 
that consequent to the Shareholders A greem ent signed by the 
Government with Air Lanka and Emirates Airlines and the amended  
Articles of Association of Air Lanka, the impugned acts do not constitute 
‘executive or administrative action’. This Court held that the ‘executive 
or administrative action’ would include executive or administrative
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action of the State or its agents or instrumentalities. !r deciding so 
Ismail, J. had stated that, it was clear from the provisoes of the 
memorandum and Articles of Association and the Shareholders 
Agreement that the management, power, control and authority over 
the business of the Company were vested in the Investor with certain 
management decisions, being vested exclusively in it.

It is thus c lear that the Court had based its decision on a 
consideration of the provisions of the amended Articles of Association 
and the Shareholders Agreement and accordingly had held that the 
Government had lost the ‘deep and pervasive’ control exercised earlier 
by it over the Company.

The decision in Jayakody (supra), had considered the rationale of 
Leo Sam son (supra) and answered in the negative the question as to 
whether the judgment in the latter would affect the decision taken in 
Jayakody  vs. Sri Lanka Insurance and Robinson Hotel Co. Ltd. (supra). 
The Court in Jayakody’s case (supra) took the view that the 2nd 
respondent in that case is a State agency and therefore its action are 
executive or administrative in character. Therefore in Jayakody (supra) 
the Court had taken the view that the test to decide whether an act 
comes within the purview of executive or administrative action would 
be to consider whether the party in question is a State agency and to 
consider whether the State has the effective ownership of such 
establishment and if so whether such an establishment would come 
under the category of State Agency.

Therefore it is apparent that whilst Leo Sam son (supra) had 
considered the kind of control, which is necessary to come within the 
framework of executive or administrative action, in Jayakody (supra) 
the Court had examined the character of the establishment in order to 
decide whether there could be executive or administrative action carried 
out by such an institution. Accordingly it is apparent that the decision 
in Jayakody (supra) could be clearly distinguished from the decision 
in Leo Sam son’s case (supra).

Considering the circumstances and the questions that has arisen 
in the present application, it is apparent that they are quite similar to 
the questions, which had been considered in Ja y a k o d y  vs. S ri Lanka
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In su ra n ce  a n d  R o b in s o n  H o te l Co. L td . (supra). Moreover on such a 
comparison, and for the reasons aforementioned, it is also apparent 
that the present application could thus be distinguished from that of 
the decision of Leo Sam son (supra).

The question before this Court therefore is to examine whether ANCL, 
is a State Agency. ■

Learned Counsel for the 2nd respondent strenuously contended that 
ANCL is not an entity controlled by the State, but.that it is a Company 
and its decisions cannot be questioned in terms of Article 126 of the 
Constitution.

It is however an accepted fact that fundamental rights jurisdiction 
• cannot and should not be frustrated on the grounds of lack of jurisdiction 
without ascertaining the true character of the Institution and therefore 
it is essential that the true legal character of the Institution in question 
be examined before arriving at a decision. In fact this position has 
been considered by Krishna Iyer, J. in Som  P rakash  R ekh i vs. Union  
o f In d ia n  upholding the views of Mathew, J. in his land mark decision 
in Sukhdev Singh  vs. Bhahgatram (i3) which was adopted by Bhagwati, 
J. in Ram ana D ayaram  S he tty  vs. The In te rna tiona l A ir  P o rt A u th o rity  
o f lnd ia .(U)

In Ramana Shetty's case (supra), Bhagwati, J. considering the 
doctrine of agency propounded by Mathew, J. in Sukhev Singh (supra) 
states that,

“Where a Corporation is wholly controlled by government 
not only in its policy making, but also in carrying out the 
functions entrusted to it by the law establishing it or by the 
Charter of its incorporation, there can be no doubt that it 
would be an instrumentality or agency of government..... ”

Upholding the views expressed by Mathew, J. in Sukhdev Singh  
(supra) Bhagwati, J. in the Judgment of a Divisional Bench in A ja y  
H asia v  K ha lid  M ujib ('Si clearly stated that,

“The Government in many of its commercial ventures and 
public enterprises is resorting more and more frequently to
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th is  resourcefu l lega l co n trivan ce  o f a  corporation  b e c a u s e  
it h as  m an y  practica l a d v a n ta g e s  and  a t th e  s a m e  tim e  
d oes  not in vo lve  th e  s lightest d im inution  in its o w n ersh ip  
and  contro l o f th e  u n d ertak in g . In such ca s e s , th e  tru e  
o w n e r  is  th e  S ta te , th e  re a l o p e r a to r  is th e  S ta te  a n d  
t h e  e f f e c t i v e  c o n t r o l l o r a t e  is  t h e  S t a t e  a n d  
a c c o u n ta b il i ty  f o r  its  a c t io n s  to  th e  c o m m u n ity  a n d  th e  
P a r l ia m e n t  is  o f  th e  S ta te ."  (e m p h a s is  a d d e d )

In A ja y  H a s ia  (supra) the society in question was registered under 
the Societies Registration Act for the purpose of establishing an 
Engineering College, which was sponsored, supervised and financially 
supported by the Government. The Indian Supreme Court held that 
such a society should be an instrumentality or an agency of the State.

It is therefore evident that careful attention should be given to several 
factors, which are relevant in considering whether a Company or a 
Corporation is an agency or an instrumentality of the Government. 
Having this in mind let me now turn to examine the status of the 2nd 
respondent.

It is not disputed that ANCL is a creature of a statute as its status 
was changed by the Associated Newspapers of Ceylon Ltd. (Special 
Provisions) Law, No. 28 of 1973 (as amended). The preamble to this 
Law clearly states that it is',

“A Law to change the status of the company carrying on 
business under the name of the Associated Newspapers of 
Ceylon Limited, to provide for the redistribution of the shares 
of such company, and for the reconstitution of the body 
responsible for the management and administration of the 
business and affairs of such company...... ”

Provision has been made in this law that not less than 75%  of the 
total number of all the shares of the Company be vested in the Public 
Trustee on behalf of the Government (Section 2(b) of the Law). 
Moreover, unlike the other Companies, in terms of Section 17 of the 
law, the Minister is empowered to make regulations for the purpose of 
giving full force and effect to the principles and provisions of this law. 
Section 11 of the law provides the Minister to revoke or amend the
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Memorandum and Articles of Association of the Company by regulation 
published in the Gazette.

It is pertinent to note the provisions made in terms of section 16(1) 
of the Law read with section 9 to 12 of the Public Corporations (Financial' 
Control) Act, where the accounts and property of ANCL are to be audited 
by the Auditor General.

Considering the aforementioned factors, it is thus clear that ANCL  
is prim a  fac ie  a statutory body with government control.

Learned Counsel for the petitioner in fact submitted that as averred 
in paragraph 3(b) of the affidavit of the petition, ANCL is an institution, 
which functions under the direct purview of the Ministry of Information 
and Media. The petitioner had thus averred that,

"....... Moreover, by Order of Her Excellency the President,
published in the Government Gazette (Extraordinary) of
28.04.2004, the ANCL has been listed as an institution under 
the purview of Ministry of Information and M edia.”

On a c o n s id era tio n  of all the  a fo re m e n tio n e d  fac ts  and  
circumstances, it is evident that ANCL is an instrumentality or an 
agency of the State, subject to direct control by the government. In 
such circumstances," there is no possibility of construing that the acts 
of ANCL cannot come under the jurisdiction of fundamental rights, 
guaranteed in terms of Article 126 of the Constitution. Accordingly 
could it be said that the impugned acts by ANCL do not constitute 
executive or administrative action and therefore the petitioner cannot 
invoke the fundamental rights jurisdiction of this Court?. The answer 
to this question is clearly in the negative as it is clearly evident from 
the reasons aforesaid that ANCL is an authority, which falls within the 
parameters of an instrumentality or agency of the State.

B. N on-com pliance  w ith  R ule 44(1) (c) o f th e  Suprem e C ourt 
Rules o f 1990.

Learned Counsel for the 2nd respondent strenuously contended 
that the petitioner had not complied with Rule 44(1) (c) in reference to 
two matters alleged in paragraph 3(b) of his petition. Paragraph 3(b) of
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the petition as referred to earlier, deals with the legal status of ANCL, 
where the petitioner had stated that,

“In terms of the provisions of Section 2 of the Associated 
Newspapers of Ceylon Ltd. (Special Provisions) Act, No. 28 
of 1993 (hereinafter ANCL Act), the 2nd respondent 
Associated Newspapers of Ceylon Limited (hereinafter 
ANCL) is a Company other than a private Company within 
the meaning of the Companies Act, No. 17 of 1982. Further 
in. terms of Section 2(b) of the ANCL Act not less than 

•seventy-five p e r centum  of all the shares of the Company 
shall vest in the Public Trustee on behalf of the Government. 
Moreover, by O rder of Her Excellency the President, 
published in the Government G azette Extraordinary of
28.04.2004, the ANCL has been listed as an institution under 
the purview of Ministry of Information and Media.”

Learned Counsel for the 2nd respondent submitted that the petitioner 
cannot rely on the Law by itself and submit that 75% of the shares of 
ANCL are held by the Public Trustee as at the date the petitioner had 
filed his petition.

Learned Counsel for the 2nd respondent further contended that if 
the petitioner had wanted to rely on share holding position, he should 
have filed a copy of the Annual Return of ANCL. He also submitted that 
if the petitioner has not annexed to the petition any such document to 
indicate that at least 75%  of the total shares of ANCL, being vested in 
the Public Trustee, as at the time of the .petition, that would amount to 
non-compliance with Rule 44(1 )(c) of the Supreme Court Rules of 1990.

Rule 44 of the Supreme Court Rules of 1990 is contained in Part IV, 
which deals with the applications under Article 126. Rule 44(1 )(c) of 
the aforesaid Rules is in the following terms :

“tender in support such petition , such a ffidavits  and 
docum ents as are ava ilab le  to him."(emphasis added).

It is thus apparent that in terms of Rule 44(1 )(c), what is necessary 
is to tender to Court only the documents and affidavits, which are 
available to the petitioner. In such circumstances could it be possible
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for this Court to consider that in terms of Rule 44(1 )(c), the petitioner 
is under an obligation to tender all the relevant documents?

Rule 44(1) (c) clearly specifies that the petitioner has to tender to 
Court in support of his application, the petition, affidavit and other 
documents as are available to him. Thus Rule 44(1 )c is emphatic on 
the point of the types of documents that should be tendered to Court. 
What it states is that, the petitioner should tender only the documents, 
which are available to him. In other words, there is no com pulsion in 
terms of Rule 44(1 )(c) to make an effort to tender-documents, which 
are not in the possession of the petitioner. W hat is necessary in terms 
of Rule 44(1 )(c) is to tender all relevant documents to support the 
petitioner’s application, that are available to him at the time of filing 
the application. The petitioner, should plead for any other relevant 
documents and should file them as and when they are available to the 
petitioner with the permission of the Court.

The basis of this position could be clearly understood by examining 
the nature of the fundamental rights jurisprudence vis  a vis, the civil 
and criminal litigation process.

Article 126 of the Constitution clearly states that the Supreme Court 
shall have sole and exclusive jurisdiction to hear and determine any 
question relating to the infringement or imminent infringement by 
executive or administrative action of any fundamental right or language 
right declared and recognized by Chapter III or Chapter IV of the 
Constitution. Article 4(d) emphasizes on the exercise of sovereignty 
through the fundamental rights jurisdiction and states as follows :

“the fundamental rights, which are'by the Constitution 
declared and recognized shall be respected, secured and 
advanced by all the organs of government, and shall not be 
abridged, restricted or denied, save in the manner and to 
the extent hereinafter provided;....-.........”

It is therefore to be noted that in terms of Article 126 read with Article 
4(d) of the Constitution, it is apparent that the fundamental rights 
guaranteed by the Constitution cannot be ‘abridged, restricted or denied’ 
and it is evident that it would be the duty of this Court to ensure that 
such rights are not abridged, restricted or denied to the People’
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These rights, which are fundamental in nature, are inalienable as 
Article 3 of the Constitution clearly states that,

“In the Republic of Sri Lanka sovereignty is in the people 
and is inalienable. Sovereignty includes the powers of 
government, fundamental rights and the franchise.”

Fundam ental rights are conferred on the people, which are  
inalienable. Therefore such rights are to be enjoyed by them. The sole 
purpose of incorporating a Chapter on Fundamental Rights in the 
Constitution was to protect and promote such rights and this was 
done on behalf of the people. These rights have established a firm 
foundation for a democratic society, which is rid of all inequalities, 
which should lead to a new social order and thus the fundamental 
rights are chiefly for the betterment of the individual and would eventually 
lead to the formation of a just society. Unlike an ordinary legal right, 
which is protected and enforced by the ordinary law, the fundamental 
rights are guaranteed and protected by the Constitution and they are 
available only against executive or administrative action. Referring to 
such fundamental rights, Patanjali Sastri, J., (as he then was) in 
Rom esh Thappar v State o f  A/fadras(16,commented that,

“This Court is thus constituted the protector and guarantor 
of fundamental rights and it cannot, consistently with the 
responsibility so laid upon it, refuse to entertain applications 
seeking protection against infringements of such rights.”

' A decade later, in 1963, Gajendragadkar, J., in Prem  Chand Garg v 
Excise Commissioner, U.P.(U) emphasized the important position held 
by the fundamental rights jurisdiction in a democratic system in the 
following w ords:

“The fundamental right to move this Court can, therefore, 
be appropriately described as the cornerstone of the 
democratic edifice raised by the Constitution.”

In such circumstances it is quite clear that it is not possible to 
restrict the applicability  of fundam ental rights through m ere  
technicalities.
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Having said that let me now turn to examine the contention of the 
learned Counsel for the 2nd respondent in his preliminary objection on 
the ground of non-compliance with Rule 44(1 )(c) of the Supreme Court 
Rules of 1990.

The main submission of the learned Counsel for the 2nd respondent 
is that,

(a) the petitioner had not filed form 63 of the Companies A c t; and

(b) the petitioner had not filed the Gazette Notification to support 
the submissions referred to in paragraph 3(b) of the petition.

It is not disputed that the petitioner in his petition dated 28.09.2005  
referred to the legal status of the 2nd respondent in paragraph 3(b) of 
the petition, which paragraph was re-produced earlier. That paragraph 
clearly stated the number of shares that was vested with the Public 
Trustee and referred to the Gazette Extraordinary of 28.04.2004, where 
ANCL was listed as an institution under the purview of the Minister of 
Information and Media.

The Company Secretary of ANCL in her affidavit dated 04.01.2006, 
denied the averments in paragraph 3(b) and had averred that,

“ I deny the averments in paragraph 3(b) of the said 
petition except that the provisions o f the Associated  
Newspapers of Ceylon Limited (Special Provisions) Act, No.
28 of 1973 are applicable to the 2nd respondent.”

Paragraph 3(b) of the petition, as referred to earlier, speaks of the 
Law and its provisions, which states that not less than seventy-five 
per centum  of its shares being vested in the Public Trustee.

It is thus evident that ANCL had not denied this position and therefore 
it is apparent that the reference to the Law had been sufficient to 
justify the proposition propounded by the petitioner.

Considering the fundamental rights jurisdiction exercised by this 
Court in terms of Rule 44(1 )(c) of the Supreme Court Rules of 1990, it 
has been the practice of this Court to have a liberal approach in 
entertaining documents. There have been many instances, where
2-CM8430
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parties have moved Court to call for necessary documents. Needless 
to say that, documents are necessary and vital for the purpose of 
ascertaining whether there has been a violation of any fundamental 
rights as-the said jurisdiction is exercised and facts are ascertained 
through affidavits and documents. It has also to be borne in mind that 
in terms of Article 126(2) of the Constitution that in order to exercise 
the fundamental rights jurisdiction, an aggrieved person should apply 
to this Court by way of petition w ith in  one m onth of the alleged 
infringement. Thus in order to advance the fundamental rights jurisdiction 
and also to ensure that such jurisdiction is not ‘abridged, restricted or 
denied’ to the People, it would be necessary to give a liberal and a 
purposive construction to Rule 44(1 )(c) of the Supreme Court Rules of 
1990.

Considering all the aforementioned factors, it is evident that in terms 
o f Rule 44(1 )(c), once a petitioner has pleaded a docum ent in his 
petition he would be entitled to submit it ‘as is available  to  h im ’ and 
withlllfe permission of Court or move Court to call for such document.

It is also important to note that, it was the responsibility of the 2nd 
respondent to have disclosed relevant and material facts if they were 
to deny the averments of the petitioner. If the respondents were to 
deny the position taken by the petitioner, the onus was on the 
respondents to produce such material facts and disclose that to this 
Court. It is however not disputed that the respondents have not produced 
any material either to deny the contention of the petitioner or to 
substantiate their position. In such circumstances it would not be correct 
for the learned Counsel for the 2nd respondent to state that the petitioner 
had not complied with Rule 44(1 )(c) as he has not filed Form 63 of the 
Companies Act.

Learned Counsel for the 2nd respondent also contended that the 
petitioner should have filed the Gazette Extraordinary of 28.04.2004  
along with the petition.

As referred to earlier, the question of the aforesaid Gazette not 
being filed by the petitioner came up at the stage of hearing, when 
preliminary objections were raised by the learned Counsel for the 
2nd respondent. Learned Counsel for the petitioner submitted that, 
at the time of filing the petition, a copy of the said Gazette was not 
available and stated that a copy would be submitted along with his
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written submissions. In fact the learned Counsel for the petitioner had 
filed a copy of the said Gazette, marked X, along with his written 
submissions.

In these circumstances, the objection by the learned Counsel for 
the 2nd respondent on the ground of non-compliance of Rule 44(1 )(c) 
of the Supreme Court Rules of 1990 cannot be sustained.

It would be worthy to note before I part with this judgment the 
submission of the learned Counsel for the petitioner where he stated 
that, there were several cases filed against ANCL and that this Court 
had considered those on their merits and none had held that the actions 
of ANCL are not executive or administrative action in terms of Article 
126 of the Constitution. He cited the recent decision by this Court in 
6 . V. M. Fernando and  O thers v. A sso c ia te d  N ew spapers  o f  C eylon  
L im ited (18) where the Court had considered ANCL as an agent of the 

•State.

On a consideration of all the material placed before this Court I hold 
that the 2nd respondent, namely the Associated Newspapers of Ceylon 
Ltd., is a State agency and that its actions were therefore executive or 
administrative in character and that the petitioner had complied with 
Rule 44(1 )(c) of the Supreme Court Rules of 1990.

I accordingly overrule the preliminary objection, with costs in a sum 
of Rs. 10,000/- payable ANCL (2nd respondent) to the petitioner. This 
amount to be paid within one month from today.

Since this matter cannot be concluded before this Bench, this will 
be listed before any Bench for hearing on the merits, on a date next 
term to be fixed by the Registrar of the Suprem e Court.

UDALAG AM A, J. - 1 agree.

SO M AW ANSA, J. - 1 agree.

P re lim inary  ob jections overruled.

M ain  m a tte r to be lis te d  fo r argum ent.


