CA

Mendis v. Jayaratne, Minister of Agriculture, Lands and Forestry

215

MENDIS
v.

JAYARATNE, MINISTER OF AGRICULTURE,
LANDS AN D FORESTRY
COURT OF APPEAL.
DR. RANARAJA, J.
C. A. NO. 425/96.
MAY 09, 1997.

Land Acquisition Act No. 9 of 1950 - Sections 2, 5(2), 38, 38A, 39(A) - Public
Purpose - Urgency - Laches - Piece meal divesting.
Under the provisions of section 38 of the Land Acquisition Act the then Minister of
Lands directed the Acquiring Officer to take possession of the petitioner's land.
Physical possession was taken on 27.1.88. Thereafter in terms of the Act,
petitioner made claims for compensation in respect of the 3 lots. The petitioner
received compensation in respect of 2 lots. Not being satisfied with the quantum
of compensation paid in respect of the 3rd lot, the petitioner appealed to the Land
Acquisition Board of Review. While the appeal was pending, the petitioner,
alleging victimisation by the previous regime, requested the Minister of Lands to
make a divesting Order under section 39A, stating that the land has not been
made use of for the “Public Purpose” for which it was acquired.
The petitioner thereafter sought to quash the Order made under section 38A, and
further sought a Writ of Mandamus directing the 1st respondent to make order
divesting the said land in terms of section 39A.
The petitioner contends that the public purpose for which the acquisition has
been made is mala fide and for an extraneous purpose, and that the land
acquired has not been used for the stated public purpose or for any purpose.
HELD:
(i) The petitioner is not entitled to question the decision of the Minister that the
land is required for a public purpose under section 38, made 16 years ago.
(ii) The decision whether the land should or should not be acquired is one of
policy to be determined by the Minister concerned and therefore cannot be
questioned by a Court of Law.
(iii) It is to be noted that in the instant case, the petitioner had by 1988 already
claimed and received compensation for two other lots acquired for the same
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purpose. He has taken no objection that the acquisition of those two lots was bad
in law for lack of 'Urgency.' Even in respect of the lot in respect of which this
application is made, he claimed and was awarded compensation on 27.6.1991.
(iv) The petitioner has not challenged the statement of the 1st respondent that
the later land was taken over for the implementation of a Development Project neither has he satisfied court that the land acquired is not being utilised for the
purpose it was acquired.
(v) It is only if the Minister has failed to reasonably exercise his discretion that
relief could be granted. The petitioner has failed to satisfy court on this aspect.
(vi) A piece-meal divesting order of a particular portion of the vested land is not
possible.
APPLICATION for a Writ of Certiorari and Mandamus.
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The p e titio n e r is th e o w n e r o f th e a llo tm e n t of la n d c a lle d
Tambilikotuwa depicted as lot 3 in Plan No. 1717 (P1) and Plan 2062
d a te d 12 .1 2 .8 4 (P 1A ), 0A, 2R, 23P in e x te n t. By n o tic e d a te d
28.3.1980 (P2) p ublishe d under the provisions of section 2 of the
Land A cquisition A c t (A ct) the G overnm ent A g e n t of the Kalutara
D is tric t in fo rm e d th e p u b lic th a t th e la n d c a lle d M o d a rw ila ,
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approxim ately 90 acres in extent, inclusive of the said land called
Tambilikotuwa, would inter alia, be surveyed to ascertain whether that
land is suitable for a p ublic purpose, nam ely a Housing Project. By
notice (P3) dated 27.10.80 issued under the provisions of Proviso (a)
to section 38 o f the A ct, the then M in iste r of Lands d ire cte d the
Acquiring Officer, Panadura D istrict to take possession of the land,
and physical possession there o f w as taken on 27.1.88. By notice
under the provisions of se ctio n 7 of the A ct p u b lishe d in G azette
411/11 dated 22.7.1986 (1R1) the A cquiring Officer called for claims
for com pensation. The petitioner m ade claim s in respect of 3 lots,
namely lots 3 and 4 in Plan P1A and lot 5 in Plan P1. The petitioner
has received com pensation in respect of lot 4 in Plan P1A and lot 5 in
Plan P1. Not being satisfied with the quantum of com pensation paid
(P5) in respect of lot 3 in Plan P1 A, the petitioner has made an appeal
to the Land Acquisition Board of Review. It appears that whilst that
appea l w as p e n d in g , the p e titio n e r by letter P6 d ated 10.10.94,
a lle g in g v ic tim is a tio n by the p re vio u s regim e, requested the 1st
re s p o n d e n t M in is te r o f L a n d s, to m ake a d iv e s tin g o rd e r under
section 39A of the Act, stating that the land has not been m ade use
of for the public purpose for w hich it was acquired. The matter was
referred to the 2nd re sp o n d e n t U rban D evelopm ent Authority, for
necessary action (P8). By letter P9E dated 4th December, 1995, the
petitioner inform ed the 2nd respondent inter alia, that “If however the
release of the land will disturb your development program, I am
not averse to accepting an extent of land to make up the deficit from
the western side of Noel M endis Mawatha. I am of course, glad to
see the developm ent of my town of w hich I was a one-time Chairman
and a councillor for thirty years. But then there is a limit to w hich I
could sacrifice, I have already surrendered 3A.0R.33P. in the heart of
Panadura Town for a mere pittance. In this context, “natural justice
demands that I be appropriately compensated.” Although the 2nd
re s p o n d e n t o ffe r e d th e p e titio n e r a lte r n a tiv e la n d in lie u o f
com pensation during the course of p roceedin gs before this Court,
that offer was rejected by the petitioner.
This application is inter alia, for:
(a) a writ of certiorari quashing the order m ade under proviso (a) to
section 38 of the Act, (P3) and

218

Sri Lanka Law Reports

[1997] 2 Sri L.R.

(b) a writ of m andam us directing the 1st respondent to make order
divesting the said land in term s of section 39A of the Act.
It is subm itted that the public purpose for w hich the acquisition has
been made is mala fide and for an extraneous purpose, since the
land has been sold by the 2nd responde nt to the 3rd respondent
Colombo Gas C om pany Ltd. for a large profit. He has stated so in
paragraph 9 of his counter affidavit. The petitioner has in his affidavit
stated that he has cre d ib le inform ation that negotiations are being
carried on for the lease o f the said land by the 2nd respondent to the
3rd respondent. The petitioner has not pro d u ce d any docum ent in
proof of either a lease or sale of the said land by the 2nd respondent
to the 3rd re sp o n d e n t. E q u ita b le re lie f is not a v a ila b le on m ere
statements.
The petitioner has sworn that the land acquired has not been used
for the stated public purpose or for any purpose after possession was
taken thereof by the State. The 1st responde nt has in his affidavit
stated that approxim ately 69 acres of land had been acquired and
possession taken over by the National Housing Development Authority
in three stages for the M oderawila Developm ent Project. The Design
and Project Managem ent Division of the 2nd respondent had already
prepared lay-out plans and the project will com m ence im m ediately
after providing the necessary infrastructure. The petitioner in his letter
P9E has conceded that there was a proposed developm ent plan and
would be glad to see the developm ent of the Town.
In any event, the petitioner is not, as the law stands, entitled to
question the decision of the M inister m ade on 27.10.80 that the land
is required for a public purpose, under the provisions of section 38
proviso (a) of the Act, that is almost 16 years ago.
In Hopman v. Minister of Lands™ Kulatunga, J. with G. P. S. de
Silva, C.J. and Ramanathan, J. agreeing upheld the decision of the
Court of A ppeal that the delay by the petitioner of less than three
years to seek relief by w ay of a w rit of certiorari to quash an order
made under section 38 proviso (a) o f the A ct constituted laches, and
dism issed the p etitione r’s a p p e a l to the Suprem e Court. Also see:
R atnayake v. J a y a s in g h e <2), H u la n g a m u w a v. P rin cip al Visaka
Vidyalaya,3).
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In G am age v. The Minister of A g ric u ltu re , Pathirana, J. with
Rajaratnam, J. ag re e in g stated, “ I am of the opinion that on the
construction I place on section 2(1) and proviso (a) to section 38, the
Court cannot question the decision or the order of the Minister and
substitute its judgm ent in place of that of the Minister and hold that
the decision of the M inister w as w rong, namely, that the land was
needed for a public purpose. The decision whether the land should
or should not be acquired is one of policy to be determ ined by the
Minister concerned and therefore cannot be questioned by the court
of law.” Pathirana, J. found support for his decision in the judgm ent of
H. N. G. Fernando J. in Gunasekera v. Minister of Lands™ w hich
view was follow ed also in Fernandopulle v. Minister of Lands(6) by
Samarakoon C.J. with Ismail J. and Walpita J. agreeing, when he
held, “ If one looks at the entire A ct two main powers are given to the
M inister. They are: (1) th e p o w e r to d e c id e w h e th e r the land is
required for a public purpose and to direct that it be acquired, and
(2) whether there is an urgency com pelling the im mediate possession
being taken of the land and to d ire ct that possession be taken. As
pointed out earlier, the form er decision is by enactm ent (section 5(2))
made conclusive and therefore rem oved from scrutiny of the courts.
The latter has not been so treated and it is legitim ate to hold that the
legislature did not intend to remove the Courts power of scrutiny.”
However on the facts of that case, Samarakoon C.J. proceeded
to hold that extraneous forces had delayed the take over of the land
and that the delay and the need d e c id e d the urgency.
The petitioner has subm itted that no "urgency” existed in the instant
case and therefore the order P3 should be quashed on that ground.
The reason why section 38 proviso (a) should not be made use of
is explained by Sam arakoon C.J. in Fernandopulle (supra) thus: “ It
must be noted that the M inister ordinarily has no power to vest the
land in the state until an award is m ade in term s of section 17 of the
A ct... W hatever the length of time, the A ct makes it clear that in the
first place possession only be taken after the award is made and the
quantum of com pensation offered is m ade known to the claimants.
Any v e s tin g o rd e r m a d e b e fo re s u c h aw ard w o u ld be an a ct in
excess of powers."
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It is to be noted that in the instant case the petitioner had by 1988
a lre a d y c la im e d a n d re c e iv e d c o m p e n s a tio n fo r tw o o th e r lots
acquired for the same purpose. He has taken no objection that the
acquisition of those two lots w as bad in law for lack of "u rg e n cy’’.
Even in respect of the lot in respect of which this application is made,
he claim ed and was aw arded an amount of com pensation way back,
on 27.6.91 (P5) with w h ich he w as not satisfied. The p rin c ip le of
laches in H opm an (supra) w ill e q u a lly a p p ly here, a p a rt from his
a cq u ie sc e n c e of the a lle g e d ly ille g a l o rd e r fo r lack of "u rg e n c y ”
before an order under section 17 of the A ct was m ade. The petitioner
has failed to satisfy court that he was unduly prejudiced by order P3
for the reason that there allegedly w as no "urgency” by adducin g an
argument based on the curate’s egg.
The entire extent of the land a cq u ire d w as over 65 acres. The
difficulty in taking physical possession of m any lots com prising that
extent could very well have been the reason for the delay between
27.10.80 the day P3 w as m ade and 27.1.88, when actual physical
possession was finally taken over.
It is subm itted that the 1st re sp o n d e n t is under a legal d u ty to
make an order divesting the said land under section 39A of the A ct in
as much as the petitioner had satisfied all the criteria contained in
section 39A (2) (a) to (d) of the Act.
It has been subm itted by the 1st respondent that a major portion of
the 65 Acres acquired for the M oderaw ila D evelopm ent Project, of
which lot 3 in plan P1A form s part, has been utilised for building
houses and factories. The petitioner has im plicitly accepted this fact
in letter P9E referred to above.
The rationale for introducing section 39A by Act, No. 8 of 1979,
was explained by Fernando, J. in De Silva v. A tukoralem as follows.
“The long title of the A c t refers to land acquired w ithout adequate
justification. The A ct contem plates a continuing state of things; it is
sufficient if the lack of justification appears at any subsequent point of
time; this is clear from paragraph (b) of section 39A (2); if the land
has not been used for a p u b lic purpose after possession has been
taken, there is then an insufficiency of justification; and greater the
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lapse o f tim e , the less th e ju s tific a tio n fo r th e a c q u is itio n ...T h e
purpose and powers of the am endm ent is to enable the justification
for the original acquisition as well as for the continued retention of
acquired lands, to be reviewed; if the four conditions are satisfied,
the Minister is em powered to divest.”
Nowhere in his counter affidvit has the petitioner challenged the
statement of the 1st respondent that the larger land of 65 acres was
taken o ve r b y the 2nd re s p o n d e n t fo r the im p le m e n ta tio n of the
Moderawila Developm ent Project involving Housing, Commercial and
In d u s tria l D e v e lo p m e n t. T he p e titio n e r has m e re ly d e n ie d the
a v e rm e n t o f th e 1st r e s p o n d e n t th a t th e D e s ig n a n d P ro je c t
M anagem ent Division of the 3rd responde nt had already prepared
lay o u t p la n s fo r th e p ro je c t a n d th e w o rk on th e p ro je c t w ill
com m ence immediately. A part from his bare denial no docum entary
proof has been forthcom ing of his allegation that the relevant land
has e ither been sold or leased to the 3rd re sp o n d e n t or for that
matter to any other person. On the other hand it is evident from P9E
that the petitioner was satisfied that the 2nd respondent was in the
process of im plem enting the proposed developm ent program and for
that reason expressed his w illingness to a ccept alternative land. The
petitioner has not satisfied this C ourt that the land acquired is not
being utilised for the purpose it was a cq u ired and the acquisition
cannot be adequately justified. The petitioner has therefore not made
out a case for mandam us, considering the fact that section 39(A) of
the A ct does not grant him such a right. It is only if the Minister has
failed to reasonably exercise his discretion under that section, that
relief b y w ay o f m andam us c o u ld be g ra n te d . The petitioner has
fa ile d to s a tis fy th is C o u rt th a t th e 1st re s p o n d e n t had a c te d
unreasonably. The q u e stio n also a rises w hether in any event the
petitioner is entitled to a “piece-m eal" divesting order of a particular
p o rtio n o f th e la n d v e s te d b y o r d e r P3. - S ee F e rn a n d o v.
Dayaratne(B) where Silva J. held it was not possible.
The application is dism issed with costs fixed at Rs. 2500/- payable
to the 1st respondent.
Application dism issed.

