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NATIONAL DEVELOPMENT BANK 
VS.

RUPASINGHE AND OTHERS

COURT OF A P P E A L 
SOMAWANSA, J.(P/CA) AND 
W IMALACHANDRA, J.
CALA 21/2004 (LG).
DC M AW ANELLA 639/L.
MAY 12, 2005.

N a tio n a l D e ve lo p m e n t B a n k  o f  S r i Lanka  -  P ara te  execution -  S ection 5 3  -  
In te rim  in ju n c tio n  is s u e d  -  W ide r than  w h ich w as sough t -  P rop e rty  s itu a te d  in 
M aw an e lla  -  R e so lu tion  p a s s e d  in  C o lom bo  -  C ause o f ac tion  -  W here  ? -  
D a m a g e s  q u a n tifie d  -  In ju n c tio n  a va ila b le ?

The D istrict Judge of Colom bo issued an interim  injunction against the 
defendant -  petitioner Bank preventing the Bank from taking any further steps 
in respect of the auction sale of the properly ; the interim injunction issued has 
enjoined the defendant-petitioner Bank from transferring the property in terms 
of section 51.

The defendant -  petitioner Bank sought leave to appeal from the said order. 

HELD :

(1) The interim injunction issued is much wider than the relief sought by 
the p la in tiff-respondents them selves.

(2) Jurisdiction of court is lim ited and restricted to what is prayed for and 
no other relief could be granted by Court if not prayed for.

HELDFURTHER:

(3) Court has not considered that the plaintiff-respondents have quantified 
the damage and whether an injunction would lie or not has not been 
considered by the District Judge.

(4) The plaintiffs-respondents are not challenging the manner in which 
the auction was held. The main dispute was not in respect of the 
ownership but was in respect of the 1s' defendant-petitioner's decision
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to proceed w ith parate execution, the culm ination of the 1sl defendant- 
pe titioner taking such steps w as based on the resolution tha t was 
adopted in Colom bo at the address of the 1sl de fendant-petitioner in 
C o lom bo.

The cause of action would have accrued at the 1s' de fendant-petitioner’s 
address in C o lom bo, D is tric t C ourt o f M aw anella  has no ju risd ic tio n  and 
accordingly no interim  in junction could be issued.

APPLICATION for leave to appeal from an order of the District Court of Mawanella 
with leave being granted.

Case referred to :

Surangi vs. Rodrigo 2003 3 SRI LR 35

Romesh de Silva, P. C. w ith Geethaka Gunawardane fo r 1st de fendant- 
petitioner.

Anil Silva with Ganesh Dharmawardane for p lain tiffs-respondents.

Cur.ad.vult.

July 22, 2005.
ANDREW SOMAWANSA, J. (P/CA)

As per minute dated 31.03.2005 when this application for leave to 
appeal was taken up both parties agreed to tender written submissions on 
the question of leave as well as the main matter and parties were directed 
to tender their written submissions on 12.05.2005. However on 12.05.2005 
the plaintiffs-respondents were absent and unrepresented and failed to 
tender their written submissions even thereafter.

The 1 st defendant-petitioner in this leave to appeal application is seeking 
to set aside the order of the learned District Judge of Mawanella dated
12.01.2004 whereby the Court issued an interim injunction against the 1st 
defendant-petitioner Bank preventing the 1st defendant-petitioner from 
transferring the property in terms of section 53 of the NDB Act.

The relevant facts are that the plaintiffs-respondents instituted the instant 
action in the District Court of Mawanella on 19.08.2003 in order to prevent 
a parate execution sale taking place on the same date viz: 19.08.2003.
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The application for interim injunction was supported on 20.08.2003 and 
the Court issued notice of interim injunction only to be served on the 1sl 
defendant-petitioner. Copy of the notice of interim injunction is marked B 
which reads as follows:

“@®S o o a  a^eosi <§®® sigOD Bcso Odq>® 2  c-3 ©
©Osfep’Qcs Sg,3p Sc3g SoO d a®® rag® qOcsd Osiscsca
OgsfOsi cq>d; S3S335® SgOJCTS) S5E313) iS5® 8 § 3 ^0  3 3  5d{<j3 O dsd
3>@ Odo 2003 rag e3td®(®Sd ®£3 0 1 ?s> go. 3. 9.00 0  a®® q-Sradsfoa 

@os§ SO OS SsdfOrao < ^ 6 o a  radra ages® sSota S so im  
radgj g {s3 ” .

■The 1s' defendant-petitioner filed his objections and took up the position 
that the sale had already taken place. The certificate of sale dated 
19.08.2003 (on which date the instant action was instituted) was marked 
D 15. After the conclusion pf the inquiry into the application for interim 
injunction, Court made order allowing an interim injunction and further 
directed the 151 defendant-petitioner Bank not to take any steps in terms of 
section 53 of the NDB Act to dispose of or transfer the property.

One of the matters raised by counsel for the 1S1 defendant-petitioner is 
that the interim injunction that was issued is much wider than that which 
was sought for by the plaintiffs-respondents. I would say there is force in 
this argument. It is to be seen that the interim injunction that was sought 
by the plaintiffs-respondents was only to prevent the 1s' defendant-petitioner 
Bank from taking any further steps in respect of the auction sale of the 
property described in the schedule to the plaint. The prayer to the plaint 
more particularly sub paragraphs o a  ‘3’ ) of the prayer to the
plaint reads as follows :

{fj. Secs D d q > 0  g B ^ Q  @Osfe<fQ®ci Srad5® raeora® scs>®dra cseo
8 g 3 ^  Sc3g ScsOd raeora® radra fradra’cra

C385S5® 5§<SC3KDC3<3) SraSradjOraO (3& 5 & D  SSdZD @®3) ?.

<2®® 8 s o  OdraO g B ^ O  ®Dra'@<fS@c3-S:§>-sS® rasnra® ©ai@dra eseo 
®Osi®^Oc3 8§,3^ Scsg SoOd rajS® raeora® ©raedra efrad; raenra© 
Sgcsirocara’ Srarrarad[©ra’0  dsdffiO <s®® ragO S®esra ^OdOoO ©rara' 
Sq>ra radra @®sf p .
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<3. S a a  @3sfĉ <3<2>cJ 3-<3^®  ©eo©@ @©sd© es©
®0z33T® îSc3 8 g 3 ^  Qcsg S a 0 d  w -(& ®  ©£»©§> ej>©T£5©es2sf
©£025)® 33®c3Xr> ^ j©’8®  S © S © d{D 2jf @3© © d ©  @®sf

The interim injunction sought for by the plaintiffs-respondents do not 
speak of section 53 of the National Development Bank of Sri Lanka Act 
nor does it speak of transfer of property. The notice of interim injunctions 
is a lso in line w ith paragraph of the prayer to the plaint. In the 
circumstances the 181 defendant-petitioner Bank was called upon to show 
cause only in respect of the interim injunction prayed for by the plaintiffs- 
respondents. The 1s' defendant-petitioner too showed cause only in respect 
of the interim injunction sought for by the plaintiffs-respondents and notice 
of which was served on him. However the interim injunction issued as per 
the order dated 12.01.2004 marked ‘H’ has enjoined the 1st defendant- 
petitioner from transferring property in terms of section 53 of the NDB Act. 
The last sentence of the order reads as follows :

• “d  qa j3  <^©3©' 3©i§£5»d SG©’ ©(®<p ®coa & s>® <§£>® djSy©
£3c3dO© o©<§©’ 53 D i&  3a>©r©© o © )d  {f©’e3q> sSS® ©d©)©®©'
S©’6)©c$iQ©0 e3©dS3 epqjdt ciEfefa'asf ©ffl©e>csf ©q>©

Thus it is to be seen that the interim injunction that has been ultimately 
issued and the order made by the learned District Judge is much wider 
than the relief sought by the plaintiffs-respondents themselves. It is settled 
law that the jurisdiction of Court is limited and restricted to what is prayed 
for and no other relief could be granted by Court not prayed for.

In the case of S urang ivs. R o d rig d '] the facts were :

By her plaint the plaintiff-petitioner claimed a divorce on malicious 
desertion/constructive malicious desertion. She also averred that a cause 
of action has accrued to her to recover damages of Rs. 700,000/- by way 
of permanent alimony. The defendant respondent contended in his answer 
that, the plaintiff has no right to claim damages. The plaintiff after her 
evidence was led, raised an issue whether the plaintiff was entitled to 
permanent alimony in a sum Rs. 700,000/-. This was objected to on the 
basis that there is no prayer to permanent alimony and no issue had been 
framed relating to payment of alimony: This was upheld.
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On leave been sought:

It was h e ld :

“ 1. No court is entitled to or has jurisdiction to grant reliefs to a party 
which are not prayed for in the prayer to the plaint.

2. In the absence of a prayer for alimony, the Court was correct in 
refusing to allow the petitioner to frame an issue relating to alimony."

Thus it is to be seen that the interim injunction sought for is only to 
prevent any steps being taken in respect of the auction sale and when the 
notice of interim injunction was issued the sale had already taken place 
and the learned district Judge has erred in issuing an interim injunction 
preventing the 1sl defendant-petitioner from taking any steps to auction the 
property when the sale had already taken place. As Row in his work tiled 
Law of Injunctions 6,h Edition Vol. (1) page 304 states :

“W here events occur after filing of the bill which renders an injunction 
unnecessary or ineffectual it will ordinarily be refused” .

In any event, the learned District Judge has erred in granting an interim 
injunction which is much wider in scope than what was prayed for and 
notice that was served on the 1st defendant-petitioner to show cause.

Another matter raised by the counsel for the 151 defendant-petitioner is 
that the plaintiffs-respondents have quantified their damages and therefore 
no injunction would lie. It is to be seen that the property mortgaged was to 
cover a loan of Rs. 3.8 million plus the interest and other charges. The 
plaintiffs-respondents in any event has as a final relief prayed for damages 
in a sum of Rs. 10 million as per paragraph ‘c ’ of the prayer to the plaint, 
three times the loan that was granted by the 1s' defendant-petitioner. It 
appears that the learned District Judge erred in not considering this fact.

It is also contended by counsel for the 151 defendant-petitioner that the 
learned District Judge erred when he came to a finding that as the property 
that was sold lies within the jurisdiction of the District Court of Mawanella, 
the District Court of Mawanella had jurisdiction. Here again as submitted 
by counsel for the 1st defendant-petitioner the main relief claimed by the 
plaintiffs-respondents is to prevent the 1sl defendant-petitioner Bank from 
taking steps to effect parate execution of sale of property. The title of the 
plaintiffs-respondents were never in dispute so was the 1st defendant-
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petitioner’s rights flowing from the title of the plaintiffs-respondents who 
mortgaged their rights to the 1s' defendant-petitioner. The plaintiffs- 
respondents are not challenging the manner in which the auction was 
held.

The learned District Judge in his order has come to a finding that as the 
property that was sold is situated within the jurisdiction of the District 
Court of Mawanella, the District Court of Mawanella had jurisdiction. As 
stated above the main dispute was not in respect of the ownership but 
was in respect of the 1sl defendant-petitioner’s decision to proceed with 
the parate execution. The culmination of the 151 defendant-petitioner taking 
such steps was based on the resolution that was adopted in Colombo at 
the address of the 1st defendant-petitioner in Colombo. Thus a cause of 
action if any would have accrued at the 1sl defendant-petitioner’s address 
in Colombo. In the circumstances the District Court of Mawanella had no 
jurisdiction to hear and determ ine this action and accordingly no interim 
injunction could be issued by the Court.

For the foregoing reasons leave to appeal is granted and the order of 
the learned District Judge dated 12.01.2004 is set aside and the interim 
injunction will stand dismissed w ith 'costs of this application fixed at Rs. 
10,000/ - .

W IMALACHANDRA, J. —  I agree.

Application allowed. 
Interim injunction set aside.


