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DHARMARATNE
VS

DASSENAIKE AND O TH ER S

C O U R T  O F  A P P E A L .

S O M A W A N S A ., J (P /C A ).

W IM A LA C H A N D R A . J.

C A LA  3 0 4 /2 0 0 4 . (L G )

D C  C O L O M B O  1 6 8 5 8 /L .

M A R C H  17, 2 0 0 6 .

Judicature Act, 2 of 1978 - Amended by Act No.27 o f 1999 - trial de novo - 
Section 48 - Case concluded before a different judge - Could the judgment 
be written by another -  Applicability o f Section 48 - Civil Procedure Code' 
Section 184 and Section 185.

T h e  ju d g m en t w as  fixed  fo r 0 2 .0 9 .2 0 0 3 . B e fo re  the ju d g m en t could be 

delivered  the trial tudge w as  e le va te d  as  a jud g e  o f the High C ourt and  

p ro ceed ed  ab ro ad  on le a v e . O n 1 2 .0 3 .2 0 0 4  the successor in o ffice as  

District judge transferred  the case  to the Additional District jud g e  for the 

purpose of delivering  the order. W hen  the case w as  ca lled  the 1st and 2nd  

defen d an ts  m a d e  an app lication  to C ourt that the case be heard  de novo. 
T h e  p laintiff o b jec ted . T h e  Additional District judge refused the application  

for a trial de novo and fixed the case  for judgm ent.

HELD:

(1 )  In v iew  of the provisions o f section 4 8  of the Jud icature Act - as  

am en ded  a party  to an action has no right to dem and  a trial de 
novo but w h e re  an application  is m ade for a trial de novo there  is 

a  discretion vested  in the judge to decide w h e th er a trial de novo 
should be ordered  or not.

(2 )  T h e  1st d e fen d an t -  respondent has set up a claim  on the basis of 

prescrip tive title  and  the 2nd  d efen d an t- p e titioner c la im ed  on a
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title  d eed  com ing from  th e  1 st d e fen d en t. T h e  c la im  o f prescrip tion  

d e p e n d s  to  v e ry  g re a t e x te n t upon oral tes tim o n y  w hich  in turn  

m a kes  th e  im pression  c rea ted  by th e  w itn ess  an  im portan t fa c to r  

in d e term in ing  th e  q uestion  o f fact.

(3 )  T h e ‘D istrict ju d g e  has  e rre d  in law  in not considering  th a t th e  ca se

for th e  d e fen d an ts  m a in ly  d ep en d  on  e v id e n c e  an d  not d ocum ents ,

. an d  th e  D is tr ic t ju d g e  sh o u ld  h a v e  g iv e n  co n s id e ra tio n  to  th is  

'a s p e c t  o f th e  m a tte r w h e n  h e  w a s  ap p rised  o f th e s e  fac ts .

P e r  A n d rew  S o m a w a n s a . J, ( P / C A ) :

" D iscretion  g iven  to  a  ju d g e  m ust b e  exerc ise d  accord ing  to  th e  ru les  o f 

reason  and  jus tice , not accord ing  to  p riva te  op in ion, accord ing  to  law  and  

not hum our, its ex erc ise  m ust b e  un in fluenced  by irre levan t co n s idera tion  

m ust not be arbitrary, va g u e  and  fancifu l but leg a l and  regu lar, an d  it m ust 

be e x e rc is e d  w ith in  th e  lim it to  w h ic h  an  h o n e s t m a n  c o m p e te n t  to  

d ischarge his office ought to confine h im s e lf ’ .

A P P L IC A T IO N  for le a v e  to ap p ea l from  an  o rd er o f the D istrict ju d g e  of 

C olom bo ., w ith le a v e  being g ran ted .

C a s e s  re fe r re d  to  :

( 1 ) Mohota vs Sarana - 62  C L W  37

(2 )  Saravanamuttu vs Saravanamuttu - 61 N L R  1

(3 )  Kulathunga vs Samarasinghe 1 9 9 0  -  1 Sri LR  2 4 4

(4 )  Edwin vs De Silva - 62  N L R  4 4

(4 )  Sharp vs. Wakefield 1891 A C  17 3  a t 179

(6 )  Wijewardena vs Lenora - 6 0  N L R  4 5 7  a t 4 6 3

(7 )  Osenton and Co. vs. Johnson 1941 2 All E R  2 4 5  a t 2 5 0

Parakrama Agalawatte w ith M. de Gunatilake fo r d e fen d an t - petitioner. 

Gamini Marapana PC with Kushan de Alwis for plaintiffs -  resp ondents .

Cur adv. vult.
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March 17, 2006.

AN D R EW  SO M AW ANSA, J . (P/CA).

This'is an application seeking leave to appeal but the prayer does 
not specify from which order leave is sought, thereafter to hear the 
appeal and make order that the instant case be heard de novo. The 
2nd defendant- petitioner also supported and obtained interim relief 
staying proceedings in the District Court operation of which has been 
extended from time to time.

As per minute dated 21.09.2004 leave to appeal has been granted 
on the following question :

Has the learned Additional District judge correctly exercised 
his discretion in terms of section 48 of the Judicature Act when 
he refused the application for a trial d e  n o vo  ?.

The relevant facts are, at the conclusion of the trial the learned 
District judge fixed the date of pronouncement of judgment for
02.09.2003. However before the judgment could be delivered the learned 
District judge who heard the case was elevated as a judge of the High 
Court and proceeded abroad on leave. On 12.03.2004 the successor 
in office as District judge of Colombo transferred the case to the 
learned Aditional District judge of Colombo sitting in Court No.2 for the 
purpose of delivering judgment on the evidence already recorded. On 
the same day when the case was called in Court No.2 counsel for the 
1 st and 2nd defendants made an application to Court that the case be 
heard de novo  in as much as the entire trial had been concluded before 
the predecessor in office of the District Judge of Colombo. Counsel for 
the plaintiff -  respondent objected to the said application on the basis 
that rights of a party to move for a trial de novo  had been taken away 
by the Judicature (Amendment) Act No.27 of 1999. Parties were 
permitted to file written submissions and the learned Additional District 
judge by his order dated 03.07.2004 refused the application for a trial
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de novo  and fixed the case for judgment on the evidence already  
recorded holding that Court has pow er to hear the case de  novo, if 
Court considers it appropriate but that great prejudice will be caused 
specially to the plaintiff- respondent if the trial de novo  takes a long 
time to conclude. In appears that it is from this order that the 2nd 

defendant- petitioner is seeking to appeal.

Counsel for the 2nd defendant - petitioner submits that the learned 
District Judge erred and/or misdirected himself when he arrived at the 
finding that great prejudice will be caused especially to the plaintiffs 
by the delay involved in the event of a trial de novo. He submits that 
even though the action had been filed as far back as 1994, the trial 
had commenced only by about 1999, the period in between having 
been consumed by the various pre-trial stages. The hearing of the said 

trial had concluded prior to 02.09 .2003 . If a trial de novo  were to be 
held, no time would be spent on pre-trial stages as those steps have 

already been taken and no inordinate delay is likely under normal 
circumstances. No greater prejudice if any will be caused to the plaintiff 
than to the defendants by the delay involved in trial de novo  and that 
the defendants are not in any way responsible for the present delay in 
concluding the case.

Counsel also submits that the learned Additional District Judge erred 
and/or misdirected himself when he arrived at the finding that the 
authorities cited on behalf of the 1 st and 2nd defendants have no 
application as they have all been decided prior to the enactment of the 
Judicature (Amendment) Act No. 27 of 1999 which amended the proviso 
to Section 48 of the Judicature Act No.02 of 1978. It is submitted that 
the said authorities which laid down as being imperative the requirement 
that the judge who saw and heard the witnesses should write the 
judgment while the impression created by the witnesses and the finer 

points of the evidence was still fresh in his mind, are judicial 
interpretations not of section 48 of the Judicature Act but of sections 

184 and 185 of the Civil Procedure Code and that they continue to be 
good law. I would say there is force in this argument.
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It would be useful at this stage to examine section 48 of the 
Judicature Act No.02 of 1978 as amended by Act No.27 of 1999 which 
reads as fo llow s:

"In  the case o f death, sickness, resignation, rem ova l from  office, 
absence from  S ri Lanka, o r  o the r d isab ility  o f  any ju d g e  before  whom  
any action, prosecution, proceeding  o r matter, w hether on any inqu iry  
pre lim inary  to com m itta l fo r tria l o r otherw ise, has been ins titu ted  o r is 
pending , such action, p rosecu tion , p roceed ing  o r m a tte r m ay be  
continued before the successor o f  such judge  who shall have pow er to 
act on the evidence a lready recorded  by h is  predecessor, o r pa rtly  
recorded by his predecessor and partly recorded by him or, i f  he thinks 
fit, to re-sum m on the w itness and com m ence the proceedings a fresh  :

Provided that where any crim inal prosecution, proceeding o r m atter 
(except on an inqu iry  p re lim ina ry  to com m itta l fo r tria l) is continued  
before  the successor o f  any such judge , the accused m ay dem and  
that the w itnesses be re-sum m oned and re -hea rd ."

It could be seen that in view of the provisions contained in section 
48 of the Judicature Act No.02 of 1978 as amended a party to an 
action have no right to demand a trial de novo  but where an application 
is made for a trial de novo  there is a discretion vested with the judge to 
decide whether a trial de novo  should be ordered or not.

It is contended by counsel for the plaintiffs - respondents that the 
only basis upon which the impugned order of the learned District Judge 
could be challenged by the 2nd defendant - petitioner is on the basis 
that he had not properly exercised the discretion vested in him by 
section 48 of the Judicature Act No.02 of 1978 as amended. But if 
Court were to examine the several averments in the petition tendered 
by the 2nd defendant - petitioner Court will observe that the 2nd 
defendant does not challenge the validity of the order on that score at 
all. This appears to be an incorrect statement for it appears that grounds 
of appeal urged in paragraph 12(c) and(d) pertain to the question of
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exercise by the learned District judge of the discretion conferred by 
the aforesaid section 48 of the Judicature Act N o.27 of 1999 as 
amended. The aforesaid paragraph 12(c) and (d) reads as follows :

" As is reflected in their respective answers "P 2 "  and “P 3” the 
defence of the 1st and 2nd defendants was based upon a claim of 
prescription which, it is submitted, by its very nature depends upon 
oral testimony which, in turn makes the impression created by 
witnesses an important factor in determining questions of fact. It is 
respectfully submitted that the said principle which has hitherto been 
applied by the Appellate Courts of this county will be completely 
negated in the event of the learned successor judge who has not seen 
even a single witness testifying were to write the judgment in terms of 
the order “P8”

It is submitted with respect that the learned Additional District judge 
erred and/or misdirected himself when he arrived at the finding that the 

authorities cited on behalf of the 1st and 2nd defendants have no 
application as they had all been decided prior to the enactment of the 
Judicature (Amendment) Act No.27 of 1999 which amended Section 
48 of the Judicature Act No. 02 of 1978 It is submitted that the said 
authorities which laid down as being imperative the requirement that 
the judge who saw and heard the witnesses should write the judgment 
while the impression created by the witnesses and the finer points of 
the evidence was still fresh in his mind are judicial interpretations of 
Sections 184 and 185 of the Civil Procedure Code and continue to be 
the law and are applicable in respect of the present case.”

The aforesaid averments would show that the 2nd defendant - 
petitioner is in fact challenging the validity of the impugned order.

It is to be seen that the 1st defendant - respondent has set up a 
claim on the basis of a prescriptive title and whereas the 2nd defendant 

petitioner claimed on a title deed coming from the 1st defendant. In



136 Sri Lanka Law Reports (2006) 3 Sri LR .

the circumstances the case of the 2nd defendant- petitioner had to 
stand or fall on the sucess or otherwise of the 1 st defendant’s defence. 
The claim of prescription depends to a very great extent upon oral 
testimony which in turn make the impression created by the witnesses 
an important factor in determining questions of fact. Basnayake, C. J. 
in his decision in M ohota  vs. Sarana(V upheld the view that where the 
decision in a case depends on oral testimony the impression created 
by witnesses on the judge are important; again in the case of 
Saravanam uttu  vs. Saravanam uttu .

In a case which turns on the impressions created by the oral evidence 
of witnesses it is important that the trial judge should write his judgment 
without undue delay.

(3)
Also in the case Kulathunga  vs. Sam arasinghe

A judgment delivered two years and four months after the tender of 
written submissions cannot stand. The case depended on the oral 
testimonies of witnesses. The impression created by the witnesses 

on the judge is bound to have faded away after such a long delay; the 

learned Judge was bound to have lost the advantage of the impressions 

created by the witnesses whom he saw and heard and his recollections 

of the fine points in the case would have faded from his memory by the 

time he comes to write the judgment.

( 4 )In Edw in  vs. de S ilva  Court held th a t:

“Even if the judge refreshed his memory of the facts by reading the 

typescript of the evidence after such a long interval of time he is bound 

to have lost the advantage of seeing and hearing the witness giving 

evidence and the impresion created by them could no longer be vivid in 

his mind. A judgment of a judge of first instance based on a mere 

reading of the typescript is not of the same value to this Court as a
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judgm ent delivered while the recollection of the trial and of the demeanour 

and a ttitud e  o f the  w itnesses and the im pression created by them on 

him a re  fresh  in his mind. In our v iew  the judgm ent must be set aside  

and the case  should go back for a retria l”

It is contended by counsel for the p laintiff - respondent that the  

learned District judge has taken into consideration the aforesaid cases  

cited and has correctly held that the said cases have been decided  

prior to the am en d m ent o f the Judicature Act and therefore has no 

re le v a n c e  to th e  in s ta n t.a c tio n . I am  u n ab le  to a g ree  with this 

subm ission for two reasons. T h e  first reason being that the aforesaid  

cases dealt with not Section 4 8  of the Judicature Act but with Sections 

184  and 185 of the Civil P rocedure C ode and the other being that the 

principle laid down in those cases hold good law  even now and Courts 

h ave continued to act and follow the aforesaid decisions. How ever the 

situation would be quite the opposite if the evidence to be considered 

by C ourt consists m ainly o f docum entary evidence in which case the 

principle laid down in the aforesaid cases will have no relevance for the 

' succeeding  ju d g e  only need  to exam ine the docum entary evidence  

placed before Court. In the instant action, the case for the defendants  

m ainly d epend  on ev id en ce  and not on docum ents and the learned  

District ju d g e  should have given consideration to this aspect of the 

m atter w hen he w as  appra ised  o f these facts. I would say the learned  

District Judge erred  in law  in not considering this im portant factor 

w hen exercis ing  the d iscretion given to him in term s of Section 48  of 
the  Judicature  A ct as am ended .

W h ile  I ag ree  with the v ie w  expressed  in  the case  o f S h a rp  vs. 
W a k e fie ld 51 a t 179  that discretion given to a  judge must be exercised  

accord ing  to the rules of reason and justice, not according to private  

o p in io n  ; acc o rd in g  to  la w  and not hum our. Its e xe rc ise  must 

b e  un in fluenced  by irrelevant consideration, must not be arbitrarily, 
v ag u e  and  fanciful but legal and regular. And it must be exercised



138 Sri Lanka Law Reports (2006) 3 Sri L  R.

within the limit to which an honest man competent to discharge his 

office ought to confine himself.

In the instant action it is very clear that the learned District Judge 

has exercised its discretion not according to the rules of reason and 

justice but taking into account irrelevant matters such as the great 
prejudice that would be caused specially to the plaintiffs - respondents 

by the delay involved in the evidence of a trial de novo  and the length 

of time the trial in the instant action had taken viz : nearly 10 years 

from the date of institution of the action. Further, the learned District 
judge has come to a conclusion that the aforesaid decisions cited by 

the 2nd defendant - petitioner has no application to the instant 

application for a trial de novo. These are the matters that has persuaded 

the learned District Judge to exercise his discretion in refusing the 

application of the 2nd defendant-petitioner for a trial de novo.

Counsel for the plaintiffs - respondents has cited two other cases in 

support of his contention that this Court should not interfere with the 

exercise of the discretion vested in the original Court.

/ C l

The first case being Wijewardena vs. Lenora at 463 per Basnayake, J.

“The mode of approach of an Appellate Court to an appeal against 

an exercise of discretion is regulated by well established principles. 

It is not enough that the judges composing the appellate Court consider 

that, if they had been in the position of the trial Judge, they would have 

taken a different course. It must appear that some error has been 

made in exercising the discretion. It must appear that the judge has 

acted illegally,arbitrarily or upon a wrong principle of law or allow 

extraneous or irrelevant consideration to guide or affect him, or that he 

has mistaken the facts, or not taken into account some material
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consideration. Then only can his determination be reviewed by the 

appellate Court.”

The case is O senton and Co. Vs. Johnston<7> at 250 wherein the 
Court observed :

“The law as to the reversal by a Court of Appeal of an order made by 

the judge below in the exercise of his discretion js  well established, 
and any difficulty which rises is due only to the application of well 
settled principles is an individual case. The appellate tribunal is not at 
liberty merely to substitute its own exercise of discretion for the 
discretion already exercised by the judge. In other words, appellate  

authorities ought not to reverse the order merely because they would 

themselves have exercised the original discretion, had it attached to 

them, in a different way. If however, the appellate tribunal reaches the 

clear conclusion that there has been a wrongful exercise of discretion, 
in that no weight, or no sufficient weight, has been given to relevant 
considerations such as those urged before us by the appellant then 

the reversal of the order on appeal may be justified".

I have no bone to pick with the aforesaid observations for they are 

sound principles of law. However it appears that the learned District 
Judge in exercising his discretion vested in him in terms of Section 48 

of the Judicature Act as amended has acted arbitraily upon wrong 

principles of law and has allowed extraneous and irrelevant matters to 

guide him.

Another matter raised by counsel for the plaintiffs - respondent is 

the 2nd defendant - petitioner’s conduct in the District Court. He  

submits that the 2nd defendant - petitioner who did not object to the 

learned District Judge of Colombo before whom no evidence in the 

said action has been led from delivering the judgment is not entitled to 

object to the Additional District Judge of Court No.2 delivering judgment
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on the same basis. The statement appears to be incorrect for journal 
No.95 dated 05.03.2004 which reads as follows :

Ssfga

®a ©®® sag© fiSafg zadznOg csefza 8 g S ^  oqzso 5>iQ®0 ox®^»de
S[23 80238 2SX<j02sT23 12.03.2004

Thereafter journal entry No.96 dated 12.03.2004 reads as follows :

233. es. (95) 08^ 2Sxg®23 e ? .

©S® s>gO Stooco 23<J efx2sf@25f gbStOD® Sjeao SzSgdx^Sca <§>%88c)8.

Szsfg gzsoea 2§5®e> z8 c3®23£> £fxfi s)g2sf S^3gOxz^®co dS sjf 5>x&id€> SSzn

zScso @ ® S z a g ® ©  S z rfg O  <5^5e3sf zsd  « fx 8  esazsfS epzgO Sd-eScs i§ 8 ®  » ^ 8 od 

cpozs 2 ep823d-sS© d’ 8 & Q d i Q ® o  © O s i © caog 23d® .

On the same day when the case was taken up in Court No. 02 
before the Additional District Judge to fix a date of judgment the 2nd 
defendant - petitioner has made the applications for a trial de novo  at 
the appropriate time.

For the foregoing reasons, I would answer the question of law 
formulated in the negative and set aside the order of the learned District 
judge and make order for a trial de novo  with directions to the learned 
District Judge to hear and conclude the action as expeditiously as 
possible. In all the circumstances of the case, I make no order as to 
costs.

W IM A LA C H A N D R A , J . —  / agree

Trial de novo ordered.
Appeal allowed.


