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No. 22 of 1871.

A claim for damages, earising frorn seduction, is prescribed in
two years from the date of defloration.
PPEAL from a judgment of the District Judge of Matara.
The facts appenr from the judgment.

H. V. Percra, for defendant'nppellant-.
Navaratnam, for plaintiff, respondent.
October 14, 1926. MaanrTeExsz A.J.—

The defendant appeals from a deeree divecting him to pay to
plaintiff & sum of Rs. 300 as damages for scducing her.

The plaint was filed on June 25, 1925. The seduction according
to the plaint took place on or about December 8, 1921; according
to the evidence, on October 26 in the same year.

The only question argued in appeal was whether the claim was
prescribed. The answer to the question depends on whether the
prescripfion began to run from the date of the seduction or from a

subsequent date and on the section of the Preseription Ordinance
applicable to the claim. ST
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Injuries are classified by Voet as (1) real. (2) verhal or oral, (3)
literal or written, and (4) consensual.

Real injuries include seducing a virgin (£8.5.1.). The foundution
of the Roman-Dutch law action for seduction of a virgiu avises from
the injury to herscli. I am therefore of opinion that the section
governing the claim is section 10 of Ordinanee No. 22 of 1871, which
enac:s that no action shall be maintainable for any loss, injury, or
damages unless the same shall be commenced within two years
from the time when the cause of action shall have urisen.

My opinion is supported by the judgment. of Withers 1., with
which Bonser C.J. agreed, in an anonymous case reported in Koch's
Reports at page 59, where he held that actions for damages for
seduction came within the provisions of section 10 of the Ordinance.
Tt wos in effect held in the case that preseription began to run from
the date the seduction took place.

Respondent’s counsel, however, contended that iu this case the
cause of action orosc from the date when the defendant by his
marriage with anocher woman put it out of his power to marry
the plaintiff. This argument is based on the facts. The learned
District Judge has found that the defendant lived with the plaintiff
under a promise to marry from 1921 to 1924, and then dcserted her
and married another woman,

1 am unable to agree with this argument put lovward by
respondent’s counsel that the causc of action must be taken fto
have arisen from the date of defendant’s marminge. It bears, |
think, its own condemnation, for caried to its logical conclusion
if defendant deserted plaintiff but dil not marry another woman
sho would have no cause of action. Such a result must follow the
attempt to fix the date of the cause of action arising from onc
injury by referencc to the date on which another injury was
committed.

Kotze in his translution of Van Leeuwen's Commentarier, Vol, 11..
page 303, notes that the nction for defloration and lying-in cxpenses
is prescribed in five vears quoting from Cons. Bat Vol, 1. cons. 148.
Van Zyl quoting from the same authority says definitely that the
action for seduection bhecomes prescribed and cannot be brought
after a lapse of five years from the alleged date of defloration. Sec
Judicial Practice, page 42,

It may be taken, therefore, that under the Roman-Dutch law
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preseription begins to run from the date the injury was committed.

The same view was cxpressed in the anonyinous cuse referred to
above. The faets in that case ure very similar, the plaintiff having
lived with the defendant after seduction for two years before hc
deserted her. Again, in the case of Lucinahamy v. Diushamy
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My, Justice Middleton observed that am action for  detloration
must be broughi at once on the completion of the firsi act of
intercourse.

The authorities, in my opinion, clearly establish that preseription
begins to run from the date of defloration. I acecordingly hold that
ihe present action is prescribed and would allow the uppeal and
Jismiss plaintiff’s action, but in the eircumstances I um of opinion
that there should be no order as to costs in either Court.

Scusger, A.C.J.—T1 agree.
Appeal allowed.



