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Election Petition — Presidential Election — Preliminary objections — Dismissal
in limine — Poll of over 50% of the registered voters as a legal bar (o avoidance
of election — Section 91(a) of the Presidential Electiors Act No. 15 of 1981:

D General intimidation; Other circumstances in consequence of which the majority .
of electors were or may have been prevented from electing the candidate whom
they preferred — Non-compliance with provisions of Presidential Elections Act
as a ‘ground for avoidance of election — Does such non-compliance fall also
undér ‘other circumstances? — Concise.statement of material facts — Failure 10

- identify or name candidate whom the majority preferred but were or may have

been prevented from electing whom they preferred — Sufficiency of pleadings.

The petitioner one of the unsuccessful candidates at the Presidential Election of
1988 sought to have the election of the returned candidate the 1st respondent
declared .null and void on the grounds of general intimidation S. 91 {a) of the
“Presidential Elections -Act No. 15 of 1981 {as amended). non-compliance with
the provisions of the Presidential Elections Act No. 15 of 1981 (as amended)
and the principles thereof (S. 91(b}) and other circumstances. to wit. failure of
the Commissioner of Elections {2nd respondent) and/or his staff to conduct a
free and fair election in accordance with the provusnons of the Presidential
Elections Act aforesaid. s

To the charge of general intimidation ~the 1st respondent raised three
preliminary objections: -

1. There was a poll of 55.32% of the registered voters and therefore in
law the election cannot be avoided under S. 81 (a) of the Presidential
Elections Act:

2. " The petitioner has fauled to identify or name Ihe candldate whom the
‘majority preferred but were or may have been prevented from
electing:

"3, The petition does not contain a concise statement of matenal facts
. (S 96(c)). :

The 2ﬁd respondent raised preliminary objections on the same lines .
as 1 and 3 above.
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On the question of non- complnance with the provisions - “of the Presidential
Elections Actboth respondents raised the objection that the petitioner had failed'
to aver a material fact relating to an ingredient of the charge under section

91(b). namely how the acts of non-compliance with the provisions of the-Act
affected the result of the election. : “

On behalf of the petitioner it was Submltted that the Supreme Court cannot’
dismiss an election petition in I|m|ne )
- Held

1. The Court has power to dismiss an election petition in limine if there is a
fundamental defect in the petition arising out of non- compliance with a
mandatory provision. Although not s¢ stated the power to dismiss the petmon
for such non- comphance is mburlt in the mandatory provisions. '

Public tnterest in tﬂhetlt_tlgatlon doe,s~npt~postu|ate‘an order on:a prelifinary
objection being made only at the conclusion of the trial of the p’etition.'Jusi as
much as the public have interests in the election petition there is also the
principle that the election of a candidate should'not be I'fghtly~-interfered with,

2.7 Mere proof of the several instances or acts of geneéral intimidation would not
sufficé to-avoid an election. in addition the petitioner must prove that tfiese
several acts or instances had the result- or-consequence that thé majority "6
electors were or may have been prevented from electrng the candrdate whom
they preferred - . : -

3. The case.of the petitioner based on the ground of avoidance under section
91(a)}—general "intimidation and other circumstances—falls to be determined'
solely by a consrderatron of the provnsrons contanned in sectron 91{a). v

N | J

4. The petitioner’s ‘case is one of preventrve mttmldatlon and not coerC|ve
mtrmrdatlon SR i . T -t

5. In a case of géneral intimidation the question that arises is—from the proved
" acts of intimidation of electors.-is it reasgnable to suppose thatthe result of the

" election may have been affected? This, it seems to us. to be the true meaning of

~the. words, “the “majority’ may have been prevented from electmg the candndate
they prefer”. But. it will be open to the returned candidateito show that the gross
intimidation’ could not possibly have affected the result ..
6. in a charge of general intimidation parficulars need not.be given. Only a
concise statement of material facts is necessary. Only the nature and extent of
the- intimidation is. The nature of the alleged intimidation has been furnished.
namely actual violence or threats of viclence—bomb explosions. shootings and -
killings, posters threatening voters: and announcing.curfews etc: The extent of
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the alleged intimidation has also been given. namely. that it was generally"
spread -over 20 electoral districts. Therefore there has been sufficient
compliance with section 95(c) of the Act.

7. The charge under section 91(b) postulates three ingredients:

1. Non-compliance with provisions of the Act:

2. Failure to conduct the election in accordance with the prlnCIples laid
d0wn in such provisions:

3._ Such non-comp|iance affected the result of the'election.

The petitioner has set specifically numerous acts of non-compliance with-
reference to the speafuc pr0v15|ons of the law pertaining to these
contraventions. The pnnc:ples in accordance with which the election has to
_be conducted are those laid down in the provisions of the.Act. What lhese
prmcuples are.isa matter for the Court.

8. A consideration ’of the totality of ‘Ihe averments in the petition makes it, in
dur opinion, quite clear that the petitioner's complaint is that the said acts of
" non-compliance did operate to adversely affect her. it does not seem to-us 1o be -
open 10 the,] st respondent.to urge that the petition does not. on the face of it
make it clear what 'the case.is that he.-the 1st respondent. has to meet. The
petitioner 'has set out facts which are material and are necessary for the proof of
her case. The facts and circumstances pleaded are.sufficient to enable the 1st

respondem to make the necessary mqumes and obtain information to defend
hnmself . -

9.‘ The-wo_rds “other cj,rc‘umstances“ are wide enough to include instances of
non-compliance with the law relating to.the conduct of elections. The petitioner
was entitied to plead instances of non-compliance to. sustain a charge under
section 91{a) of the Act. Section 91(a) and sect.on 91(b) do not cover the same
‘area nor are they in conflict or repugnant to each other.

v
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S. L.. Gunasekera, Nihal Jayamanne, J. Yusuf. Champani Padmasekera & Colin-
Senerat Nandadeva instructed by AMimal Siripala de Silva tor petitioner.

K. N. Choksy PC with P. Nagendra PC. Sunil K. Rodrigo. S.C. Crassette-Tambiah,
Kosala Wijayatileke. Naufel Abdul Rahman. Daya Pelpola, S. J. Mohideen. Raja

' Dep. D. H N. Jayamaha, S. Mahentiran, Lakshman Perera, A. L. B. Brito

Mutunayagam & M. lhyas instructed by S. Sunderalingam for 1st respondent.

-Sunil de Silva PC Attorney-General with Tilak Marapona PC Additional Solicitor-
General, Shibley Azz PC Add/uona/ Solicitor- Genera/ K.C. Kama/asabayson
Deputy Solicitor-General. -

29 May 1989 ,
Ranasinghe C. J. réad the followrng unanimous

. ORDER OF THE COURT ON THE PRELIMINARY
OBJ,E.CTIO_NS RAISED BY THE RESPONDENTS:

The election for the office of President of Sri Lanka was held on
the 19th of December, 1988. There were three candidates,
- Sirimavo R. D. Band&ranaike of the Sri Larika Freedom Party.

Ranasmghe Premadasa of the United National Party and Oswin
Abeygunasekera of the Sri Lanka. Mahajana’ Party. The
Commissioner of Elections declared the results as follows:— ‘

Oswin Abeyg'unasekera © . 2357 19 04.6% .

.. Sirimavo Bandaranaike - . < 2289860 44.9%%
. .- R.Premadasa .. . 2569199 . 50.43% -
" . ValidVotes . = - .. 5094778
Rejected Votes S 91445,
Total Polled Y. 5186223
* Majority. " - 279339
Total Regrstered Votes ' 9375742 '
Total PoIIed/Regnstered Votes . = 7 - 55, 32%

On 9 1. 1989 Smmavo R D Bandaranarke frled thrs petmon'
- and has. sought to have the eIectron of Ranasinghe Premadasa
declared nuH and v0|d on the foIIowrng grounds —

Paragrath(A) That by reason of. the occmrence of the

- ...~ . _incidents . herernafter mentroned and the
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Parag_raph_"6 (B)

' _cornmission of the acts hereinafter specified in |
- paragraph 7 . hereof, there -was general. -

intimidation of.'the electors at the aforesaid -
election in consequence of Wthh the majority
of the 'said electors -were or- may have  been -
prevented ‘from.electing the . candidate whom'

,they preferred

That by, .reason of rori- co‘rhpliance with the.
prowsmns of the Presidential Electuons Act No.
15 of 1981 ‘{as- amended) the aforesaid

_election'was not conducted in accordance with

the- pnncuples laid down in the" sand provnsuons
and -as hereinafter . speclf«ed “and as

'partlcularlsed in paragraph 8. ’hereof: which -

 Paragraph'6(C)

acts of non-compliance affected the result of
_the' election " and the said - eIectlon is. in .
'consequence null and vo|d

'

That by reason of otHer circumstances to wit,
the failuré’ of the Commussmner of Elections

{the. 2nd Respondent) and/or certain members_.
of his staff to- conduct a fair and free-election,

- in_ accordance - with, the provisions of the
.Presudentlal -Elections’ Act No. 15 of 19871,

more partlcuiarly set out in paragraph-9 read
with paragraph 8 hereof. the majority of the

said electors, were or may have been prevented_
from electrng the andldate whom “théy

preferred

To . this “petmon “the sald Ranasnnghe Premadasa the'.

: successful candidate, has been made the 1st Respondent and " -

the Commlssmner of Electlons has been made the 2nd

ARespondent

. As regards the charge of general lntlmrdatron the petmoner in
;her petition--has enumerated, 137" mstances of acts of violence
. and intimidation spread over 22 ElectoraluD:stncts JIn paragraph
7 of her petition, the- petitioner states that these instances, “which
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occurred in various parts of the country either shortly before or
on the day of the poll and which were of a widespread nature
affected the freedom of election and prevented the free exercise
of the franchise rendering the election of the First Respondent
null and void. under paragraph {a} of section 91 of the said Act.™

Preliminary objections have been filed by both the 1st and 2nd
'respondents and they have asked for a dismissal of the petition
in limine. The objections of the 1st Respondent pertamnng to the
charge of general intimidation are as follows:—

(a) As 55.32% of thé total registered voters have polled. the
petitioner cannot_in law, on the basis of the averments
pleaded in the petition, seek to have the election declared
void on the ground of avoidance set out in S. 91 (a) of the
Presldentlal Elections Act No. 15 of 1981,

‘(b). The petitioner has failed, as requured interms of S. 9 1(a) and
S. 96(c) of-the said Act to identify or name’'in the petition, the
candidate who the petitioner alleges the majority of the

- electors preferred but were or may have been prevented from

- electing. -A mandatory provision of law has not been

" complied with and, therefore, the petitioner cannot rely on
the ground of avoidance set out in S. 91(a).of the said Act.’

(c) The pet_m_on does not contain a concise statement of material

- . facts ‘upon which-the petitioner relies and. therefore, has
~ ‘failed to conform to the mandatory- pr0w5|ons of S. 96((:) of
. the Act. . o

'A The ObjeCIIOHS of the 2nd Respondent pertaining to the charge
of general intimidation are'as follows:— -

-(a) Since over 50% of the electors have exercised their rrght to
elect a candidate whom they preferred. the allegatxon
contained in paragraph 6-(a) cannot be maintained in law-

(&) The. petmon does not contann a ‘concise’ statement of material

" facts as requnred by S. 96(c) of the Act. in that, the petition

does' not contain an averment that the acts of general

' intimidation affected any particular candidate. As a matter of

“taw, ‘it cannot'be maintained that by reason of these acts. the

maJorrty of electors were or may have been prevented from
':electmg ‘the-candidate whom they preferred. :

'S. 97+0f the Acté states, inter alia:—
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““The election of a.candidate to the office of President shall be
declared to be void on an election petition on.any of the
following grounds which may be proved to the sattsfactron of
the Supreme Court. namely - Lo ‘
(a) that by reason of general brrbery general treating, or.géneral
" ’intimidation, or other misconduct, .or other circumstances. . .
. whether -similar 'to those’ ‘before enumerated or ‘not.- the
~majority of electors were 6r may ‘have'been prevented from E
electrng the candrdate whom they preferred
(b) non- complnance wrth the provisions of ' this Act relatrng to' E
elections, if it appears that the election was not conducted N
accordance with the principles laed down in_such provrsnons
and ‘that such’ non complrance affected the result of the
_efectron : g :

3 : ot . ;
. ; s

.S. 91 (a) and (b) are in terms- identical with’ S 77 (a) and'(b) 6
the Ceylon (Parlramentarv Electrons) Order rn CounC|I 1946

1 LT ’.

. S 96 of the Act states

')

An electron petrtron-

- (‘.) shall contarn a concrse statement of the materral facts on
which the petitioner relies: : - ' '

© . (d)~shall set forth full particulars of any corrupt.or |I(egaf practice

that the petitioner alleges. including as full a statement as
' possible of the names of the partres alleged to have
. committed such cofrupt_ or: |Ilegal practice. “‘and -shall be
- accompanred by an affidavit in-support of the. allegation of
“such corrupt or tllegaf practice and the date and place of the
commrsston of such practlce , . RN

ol

Provrded however that nothrng in'the precedrng provrsrons of

this section shall be deemed or. construed to requwe “evidence-
to be stated iri the petmon _ - 0o -

Thrs agarn is a: reproductron of S. .80 B(c) {(d).and the'proviso
of the 1946 Elections Order in Counc_rl e h a
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At the argument before us, Mr. K. N. Choksy. P.C.. for the 1st
Respondent submitted:—

(1) The petitioner must prove that by reason of general
intimidation, a certain result or consequence followed.
namely, that “"the majority of electors were or may have been
prevented from electing the candidate whom they preferred.”
This is an important ingredient of the ground of avoidance in
S. 91 (a) of the Act. If so, the petitioner must identify the

. candidate whom the majority of electors preferred, but were
or may have been prevented from electmg by reason of
general mtnmndatuon

This is a material fact which the petmoner must prove and |f it
is @ material fact to be proved. then it must-be pleaded. In a
total of 137 instances of acts of violence and intimidation
alleged in the petition, only in 30 instances has the petitioner
averred that the. violence was directed against SLFP
supporters, thereby implying that the. petitioner was the
candidate whom the majority of electors preferred.

In ‘three instances only has the petitioner alleged that the
violence was directed against the SLMP. supporters. The
.balance 104 incidents are "neutral” incidents and it is not
stated - whether " the violence was directed - agamst the
supporters of any-political party.

The -petitioner must prove agamst whom the general
intimidation was directed. If so, it must be pleaded:

(2) In addition, .the petitioner must plead and prove how the
'majornty of -electors were or may have been prevented from
electing the candidate whom they preferred. That is, the
petitioner must plead and prove that the majority of electors
who voted for the 1st respondent were or may have been
compelled. to vote for him by reason of general intimidation.
or that the balance 45% of the electors abstained from voting
because of general intimidation, and if they had voted. the
reasonable probabilities are.that they would have voted for
her.-This is a material fact which ‘the petitioner must prove.

-and |f SO it must be pleaded
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(3) In three instances, it is alleged that the violence was directed
against the SLMP candidate. The election was a three-
cornered contest. The .petitioner must further plead either
that the SLMP candidate- was the candidate whom the
majority. of electors. preferred or that his supporter_s were |
induced to vote for the 1st respondent by reason of:general
intimidation. The 1st respondent must know whether it is the
petitioner or the SLMP candidate whom the majority of
electors preferred otherwise the -petitioher ‘was free to’
change her posmon as the trial proceeds- o

(4) in some of the instances of general rntrmrdauon set out in the
petrtron material facts such as the dates. times and places of
the incidents. :the names of “persons “intimidated and the
nature of the intimidation have not been furnished. The.
‘petitioner has failed to conform to the mandatory provisions
of S. 96(c) of the said Act, :

(5) Rules 4 (which prescribed the form of peétition) and 5 (which
enabled the respondent to obtain particulars) in the 3rd
S_c-hedule to the Ceylon (Parliamentary Elections) Order in
Council, 1946, were deleted and a.,new-S. 80B was -

“introduced. It is in terms identical with S-96 of the Act. Itis a -
- mandatory- provision. The petitioner cannot. amend the
petition' after-the period for:the filing of a petition. has
elapsed. Failure to comply with S. 96 (c) has the result. of
: drsmrssal of the petmon :

The . learned Attorney-General' in. support . of the 2nd
respondent’s objections also submitted that the petition does not
contain a concise statement..of material facts. in -that. the
‘petitioner has not avefred that the acts of general intimidation
affected any partrcular candidate. That is, the petitioner has not. -
_averred the manner in which the majority were or may have been
prevented from-electing the candidate whom they preferred.

"Mr. H. L de Silva, P.C.. for the petitioner, on the other hand..

submitted as follows— - -+ . R -

(1) The English Common Law of a “free and fair election” is what
is embodied in S.-91(a). The expression “majority of electors

0
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were of may have been prevented from electing the
candidate whom they preferred “means” a majority of
persons entitled to vote free of intimidation and other
pressures,'were prevented or may have been prevented from -
electing a candidate according to their preferences: The
expression’ does not impose an additional burden on the
petitioner. If general ‘intimidation is established. the
necessary consequence flows — that the majority were

. ptevented-from electing the candidate of their choice. All that
" the petitioner need establish is general intimidation; once
general intimidation is established. free choice goes

{2) In this view of the matter. it is not necessary to identify the
- candidate-whom the majority of electors would or may have
preferred. Moreover, how the voters would have voted under
_different circumstances s impossible-of proof. Unlike in the
case of the statutory offence. of undue influence, where there
must be an-indentification of the individual affected by the
-intimidation, in . the case- of general intimidation, -the
identifica_tion«of vrctrms is difficult and is not ‘necessary.
.Furthermore. .it. would violate the principle of secrecy of the
“ballot which.is enshrined -in Article 93 of the Constitution
which enacts that “the voting for the election.of the President
of the Republic shall be free, equal and by secret ballot.” A
_voter cannot be asked for whom he would have voted
- there was no. general |nt|m|dat|on

"(3) Election must not onIy be. “free” but also ‘equal”, which
means not only the majority-of electors but also the minority
of electors too must-have the freedom of election. The.

“minority-in-the constituency, has as good- a right without fear
or: intimidation 16 come to the pollrng booth as the.majority .
of the: constltutency :

{4) Artrcles 1 18(b) and '1 30(a) ‘of the Constltutron confer on the

T Supreme Court jurisdiction in respect of election petitions. _'

‘»»",,;Artrcle 1:36(1). empowers. the. Supreme Court to make rules

-.asto proceedrngs in the Supreme Court in the’exercise of its.

. several Junsdlctlons conferred by the Constitution including. .

‘inter alia, the dismissal, of such matters for non- complrance

',4
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. with such rules. The Supreme Court has up to now made .

" no such rules. Rule 11{4) in the 4th Schedule to Aet No.
15 of 1981 expressly provides for. the dismissal of an
election petition for non-payment of security. Apart from
this, the Supreme Court,” cannot dismiss a. petition in
limine. Apart from this, once an election pétition s
-presented, the matter ceases to be.one exclusrvely between -
the petitioner and the respondent. it becomes a matter. in
which the whole electorate, not to- say the whole country
has an interest, . . )

We shall deal flr‘st with Pre3|dents Counsel Mr H L. de -
Silva's submission that the Supreme Court cannot dlsmrss an
Election Petition in_limine. .

' -Article 136 of'the Constitution state's':.

(1) SubJect to ‘the provrsrons of the Constututron and of” any
law, the Chief"JuStice with’ any three- “Judges' of the
Supreme Court nominated by ‘him., may. from time to time.

~ make rules regulating generaHy the practrce and procedure
- of the Court rncludrng —

(b) riles as to the proceedrngs in the Supreme Court and '
: Court of Appeal in the exercise of the several
jurisdictions conferred on ‘such . Courts - by the

Con'stitution or by any. law, |nclud|ng the time-within -

‘which such matters may be instituted or brought
«-before such Courts and the dismissal of'such’ matters
for non- compltance with such rules. S o

[

Itis not drsputed that the" Supreme Court has not made rules '
as to proceedings. in the.Supreme Court in.the exercise of its,
. jusisdiction in election petitions relating to the election of the
. President, conferred on it by Article 730(a) of the Constitution.,

- including. inter alia; the dismissal of petitions for non-

. compliance with the rules. The only express provision for the
- ‘dismissal of an election -petition in limine is Rule 11(4) in the -
4th Schedule to the Presidential Elections Act.No. 15.0f 1981 -
for non-payment of security or inadequacy of security as
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provided for in Rule 11(1). Therefore. Mr. H. L. de Silva. PC..
argued that, except for non-payment of security, the Supreme
Court cannot dismiss an electnon petition at the preliminary
stage.

Mr. H. L. de Silva, P.C., also submitted that our Courts have
 repeatedly said that an election petition inquiry is not merely a
_contest between two' litigants. It is not an investigation in
which the petitioner and the returned candidate alone are
concerned. but the voters also have rights as well as the
candidates. The electorate is entitled to have the results of the
election declared according to law. (See Rambukwelle v. Silva,
(” Sarvanamuttu v. de Me/ (2))

"MrH. L. de Silva, P.C. further submitted that S. 98 casts a
duty on the Supreme Court, at thé ¢onclusion of the trial of an-
election petmon to make a determination whether the
returned candidate has ‘been duly -elected or whether the
election was void. and also to make a.report as to corrupt or
illegal practices: that Rule 20 in the 4th Schedule permits a
withdrawal of an election petition only with the leave of Court
and .Rule 23 permits for.substitution of any person as
petmoner on withdrawal of the petition: and that even if before
the trial of a petmon the President dies, resigns or does not
,' oppose the petition, the petmon does not abate but continues

to .be -heard: These .provisions, Mr. H. L. de Silva. P C.
‘contended, indicate that Parl_lamen»t did not contemplate that
the Supreme-Court should assume a power to terminate
_election petition proceedings at the threshold of.the inquiry,
and that if an objection is taken that a concise statement of
“'material facts as requiréed by S.:96(c) of the-Act-has not been
Hurnished by-the petitionér,-a decision on-the objection should
“be madeonly after the conclusion of the trial. He also stated
- that, assuming that the petition does contain- insufficient
_material, the Court has inherent power to permit amplification
-and -correction.-and that if particulars of any corrupt or illegal
cpractice specified in the.petition by S. 97 (1):of the Act can-be
- amended-. or - amplified: an insufficient statement . of facts.
" rshould not be treated dnfferently
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. Mr. Choksy, P.C., on the other hand., submitted that S. 96 {c) of

the Act is a mandatory provision and our Courts have given
effect to the mandatory rule, that failure to comply with.a
mandatory provision renders the proceedings. a nullity. He
quoted Maxwell (1 1the Edn. p. 364) — “An absolute enactment
must be obeyed or fulfilled exactly but: it is sufficient if a directory
enactment be obeyed or futfilled 5ubstant|ally :

Mr. ChOkSy PC. further argued that ifa $. 96 (c) of the Actis
imperative, there is inbuilt in that very provision, the power of the
Court to dismiss the petition: that therefore it is unnecessary for
. the Supreme Court to make a rule under-Article 136 (1) (b). for

the dismissal of the petition, that Article 136 (1) states that

“subject to any law, the Supremeé Court make rules” and as the -

rule of mterpretatlon is already there mbunlt in the provision, the
necessity to make a rule does not arise; that this Court has no .
inherent power to permit an amendment of the petition and allow

~'the petitioner a further opportunity of supplying the deficiency of
material facts. The petition, he said, is one single petition and if.
material facts have not been glven in respect of one Charge in
the petition, the whole petition’is rendered a nulllty

We agree with Mr.. Choksy that S. 96 {c) i1s an |mperat|ve
provnsnon and not merely dlrectory ég)er Samerawickrame, J.
Wijewardene v. Senanayake, Though the Ceylon'
“(Parliamentary Elections) Order in Council. 1946 contained- Rule
12(3). which i$ in terms identical with 11(4) of Act No. 15 of:
- 1981, and. it was the only express provision for the dismissal of
the: petitions, our Courts have dismissed- election petitions for
non-compliance with the mandatory provision in Rulé 15 of the -
Rules which requires service of notice of the petition and a copy
of the -petition- on the resporident within ten days- of the
" presentation ‘of the petition,. though the consequences of non-
_ compliance has not been stated. (See Aron v. Senanayake {

- Cooray v. Fernando (O) Nanayakkara v. Kiriella (6). So also,
election petitions have been dismissed for non-joinder of
necessary parties, though in both thé 1946 Order in Council and
in Act No: 15 of 19817, the consequence of the failure to comply
with the mandatory provision regarding joinder has not been
stated. (See erwardene v. -Senanayake, (3) kobbekaduwa v.
" Jayewardene; { o ’ ’
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We agree with Mr. Choksy that non-compliance with the
mandatory provisions of non-joinder of necessary parties. and
non-service of the notice of presentation of the petition and a
copy of the petition, are fundamental and fatal defects which
render the whole petition bad and a nullity, and the power to
dismiss the-petition is inbuilt in those mandatory provisions
themselves. The question whether in.a petition consisting. say of
three.charges. as in this case. the failure to furnish material facts
in respect of one charge only. renders that charge only bad and
would preclude further evidence being led by the petitioner in
respect of that charde only. or. whether it renders the whole
_petition a nullity and precludes.further proceedings on it will only
“-arise for decision if this Court decides that the petitioner has

failed to furnish materlal facts in respect of any one of the
charges. :

As regards the submission of Mr. H. L. de Silva, P.C.. based on
pUb,iic,interest in‘the litigation and that an'order on a preliminary
objection could be made only at the conclusion of the trial of the
petition, it is.a contention we cannot accept. As Mr. Choksy
pointed out, there are other mandatory provisions in Act No. 15
of 1981, Only a candidate at'an election or a person who signed
the nomination papér - .can “present an election petition
challenging the election of the President {S. 93). The petition has
to be-presented within 21 days of the date of publication of the
result of the election [S. 102 (1)]: The petitioner shall join the
" returned candidate as respondent-to the election petition (S. 95).

The consequence of non-compliance with these provisions has

. not been set out. If a petition-is presented, say by a voter. or the
returned candidate has not been made a respondent or the
petition is presented two months after the date of publication of
the result, does that mean that this Court has to proceed with the
trial on the charges in the petition, and at the conclusion of the
trial dismiss’ the petition - because the wrong person has
presented the petition or because no adverse order can be made
against the returned” candidate without him being heard. or
because the petition is out of time? For thls is the consequence
of Mr H.L -de Sllva s argument.

Just as much the public have interests in the election petmon'
there is also the principle that the election of a candidate should
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not be lightly interfered with. In-Samar Singh v. Kedar Nath(8), it
was contended that the Court has-no power to reject an election
petition in limine on a preliminary ‘objection but must" proceed
with the trial. record the evidence..and gnly after the trial of the
" petition is concluded, reject a defective petition. The Supreme
Court in rejecting this argumenit obsérved that “it'would be in the
interests of the parties to the petition and to the constituency and
in the public interest to dispose of preliminary: objections and to .
reject an elect»on petition |f it does not dtsclose"any cause of
action.” r .
) . . . P . N I
In Arthur Hussain v. -Rajiv- Gandhi (9) when a S|mllar
submission was made, the Supreme Cbu,rt-'-reje_cted the:argument .
as untenable and observed that the powers: (to-reject an election
petition in-limine) in this behalf are méant to be éexercised to’
serve the purpose for which the same have 'béeen conferred on
the competent Court.so that'the litigation-comes to an end at the’
earliest and " the ™ Concerned litigants ~are Telieved “of -the
. psychological’ burdén of the htrgatron so as to be freg to follow
“their ordinary pursuits and’ discharge their -duties.- And so that
they can adjust their affairs on the footing:that the litigation will
not make demands on their time or resources, will not impede
their future work, and they are frée to Undertake and fulfil other
commitments. So long as the sword of Damocles of the election
pefition ‘rémains “hanging. an elected representative. of the
- legislature Would’ not feel sufficiently free to devote "his whole-
heatted attention to mafters of publlc importance WhICh clamour .
‘ for his attentnon in h|s capacnty as an elected representatrve of ..

£ W6 take the View that the Court has the power to reject an election
petition. m hmnne if-there is‘a:fundamental defect m an‘election |
petltlon arrsrng out of non comphance wnth a mandatory
provrs«on o e lw T .
What is the Enghsh Common Law regardmg‘the avordance of
elections? In GU//dford( Ol willes: Jsaid -

But do nat be mrstaken v th‘at general..co'r-rupt'ion quite
apa‘rt from acts of the members or their agents would not
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have the effect ‘of vitiating an election. It clearly would.
because it -would show that there was no pure or free
choice in the matter, that what occurred was a sham. and
not a reality.”

In B’redford(1 1) Baron Martin said :

“But it has been.long held, before these Acts of Parliament

. passed at all. that by the common law of the land. that is, law
~not created by the enactments of Acts of Parliament,

bribery. undue influence. and undue pressure vitiate an
election. So-that if it had been-proved that there existed in’
this’ town generally bribery to a large extent, and that it.
came from unknown quarters, that no one could tell where

- it had come from, but that people were bribed generally and

indiscriminately; or if it .could be proved that there was
treating:in ali directions on purpoése to influence voters, that
houses were thrown open where people could drink without

paying.for.it, — by the common law such an election would

- be void. because’it would be carried on contrary to the

.principle of the law.”

In, Dud/ey (1 2) Grove J. obsewed

: The sole aIIegatlon in the petltlon aIthough itis conveyed n
. ‘a.vast number of words .is substantially that there was so

much riot.and intimidation by mobs. that there was not a
free election. | have a duty not only to these two parties, but
the voters, to the public generally. to see that the franchise
can be farrly exercised .. .-. ‘What | have to look at is
whether there was such a substantial riot and tumult as
prevented any large number of the electors from voting .

-.Assuming the facts to be. .50, and assuming also_that there

was such a state of thlngs as really placed the whole town
in a state in which reasonable men, who were not very

- zealgus. partisans, or men of extraordinary courage, had not
- a fair opportunity of voting. it is clearly laid down in the

cases, that quite irrespective of any agency on the part of

-the:candidates, intimidation that prevents free voting.avoids

an electron ... 1 am.of opinion that the tumultous
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assemblages gathered together: and the acts. .of -extremeé -
violence ‘committed at the pollirig ptaces were such as were
‘calculated to intimidate: and deter, and did intimidate and
deter a large number of voters from exercising ‘the -
franchise, - and that, very many- voters’ were actually.
prevented from exercising it, that the election was not a free-
one. and that the constituency had not a fair opportunity of
freely exercising the- frarichise, therefore this election is-
: vond : . :

In Nomngham (13) Baron Martm observed
R P It P . i
No doubt rf notmg takes place to such an .éxtent that
ordinary.. men, “having-the- ordinary nérve-and- -courage ‘of -
" men, and thereby prevented;from: recordmg their. votes, the
election is void by the common law,.for the common law:
-provides that-an election should be free-in the sense:that all. -
--persons’shall have-an opportunity-6f.coming:to the:poll and
~voting: .without fearvor imioléstation: But for ‘the- purpose it
must be -arioting to -an-extent’ certamly 10" deter.a-man. of
'reasonable nerve from gomg to the poll '

3

|n North Durham (14) Baron Bramwell sald

Flrst of all, there is the statutory mtlmldatlon that is.
contemplated.’ by rthe ‘statute, ..if “one™may - use -such “an
expression, that is, an intimidation ‘contemplated by the’
statute which "avoids the seat. where a candidate or his
tagent is - guilty of ity But besides that- there' is ahother -
-intimidation that has 'been - calied @ commeon  law
“intimidation and it applles to a:case’where: the: intimidation ,
is "of 'such -a ‘character, "so. general- and extensive in its
operation that. it cannot be said:that:the: ‘polling was'a fair

. representation of the. op|n|on of the const|tuency in wh:ch'
the |nt|m|dat|on took place "

In G/ouceszer“5) Fleld Ji satd

i .It ~seems ‘to me 'that‘thefqu‘eStfion 'whichsl have 1o decide is
~‘whether -all“the electors of the other divisions. of the
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constituency are to be disenfranchised for what was done in
the three divisions, and a fresh election held with all its
turmoil and excitement. That will have to be done if | am
satisfied that there has not been that free exercise .of the
franchise which everybody is entitled to have, and that the
absence of that has been caused by intimidation and riot.”

In the South Meath Case (1 6)-Andrevys, J. said :

“Freedom of election is at common:law absolutely essential
to the validity of an.election, and if this freedom be
prevented generally the election is void at common law, and
in my opinion it matters not by what means the freedom of

- glection. :may have' been  destroyed. This is. wholly
Aindependent of-statute law.” :

~From the observatioris. made in the said cases. it-seems 10 us
to be clear that at English Common Law.-where it-was. proved
that; bribery. treating or-intimidation were so general and so
extensive in its operation that it prevented men of ordinary nerve
and courage from going to the poll: whether or.;not the
successful candidate or his agents were responsible-for the °
corruption or violence: the election was set aside on the ground
that it was not free.
Rogers On E/ecz/ons (Vol 2. 20th Edn p 341).: succinctly
states the common Iaw as follows
\"‘Freedom -of Electlon is at common law essential-to the
. validity.-of an election. If-this freedom' be by any means
‘prevented generally, the election, is void at common law.
-Therefore-general intimidation, although not brought home
-to the candidate or-his agents will avoid. an election.” .
In England the common Iaw has now been superseded by
S. 142 of the Representatlon of the People Act 1949. which
enacts

Se 42 (1) "Where on an election petition it is shown that
tcorrupt.or -illegal practices or illegal payments,
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employments or hrrmgs commrtted din reference to the
election for the purpose of promoting or: procuring the
election of any person thereat have so extensively: prevarled'
that they may be reasonably supposed to have affected the
. result,- his election, if he has been elected, shall be void and
—he’ shall be mcapable .of being elected to fill the vacancy or
any of the vacancres for-which the electlon was held
(2) An electron shall not be lrable to be avorded otherwrse :
than under this section by reason .of general corruptlon o
bnbery treatlng or mtrmrdatron R R

The Englrsh Law therefore NOW requires-in, order 1o avord an-- -

election .that in addrtron ‘to .corrupt or illegal” practrces etc an
additional requrrement to.be proved ‘namely, that ‘the corfrupt or

illegal practices, etc.’ were .committed - “for. the - purpose of "~ -
promoting of procurrng the electlon of-a candldate that-they may L

be SO reasonably supposed to have ,affected the result o

The questron arises whether S 91 (a) of the Act embodres
what Mr. H. L. de Srlva PC.. descnbed as ‘the. “pure and
unadulterated English.Common’Law” prior to 1949, or, as Mr..
Choksy submltted that in’ addition to general mtrmldatron etc.
somethrng more has to_be proved: by a petrtnoner to. have an .
electlon avonded under S 91( ). “ " - ‘

l

ln I//angaratne V. G E de. S//va (17) the petrtroner alleged
under S..71 (a) of the Ceylon (Parllamentary Elections) Order in
Councrl 1946. that owing to- CIrcumstancesransrng from floods
and the housnng of the refugees in.camps, “the majority’ of.
electors were, or may have .been prevented from - electrng the
candrdate whom they - preferred It was. contended- for the
petitioner. that (1) by reason. of the, crrcumstances attendlng the .
flood the refugees were not.in, a mood for voting: (2) that. the
respondent as Mrnrster of Health and’ hrs son.as Mayor of Kandy -
in seeing-to the housrng and. comfort of the refugees,-had an
unfarr electoral advantage over . the petrtroners SO.. .that - the. -

) _electors voted or may:have voted for the respondent who would. -

otherwrse have voted for another candidate. All ‘these .
crrcumstances dit was, argued had the result that the majonty of-
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electors were or may have been prevented fr‘om electing the
candidate whom they preferred.” After considering the evidence
on the first point Windham, J. held (p. 184)—

“I cannot hold on the evidence that the majority of
electorate were or may have been prevented from electing
the candidate they preferred by reason of the circumstances
having prevented them from voting for any candidate at all.”

On the seedrid point, after considering the evidence,
Windham, J. held (p. 186) : :

“I do not thmk that the petmoner has proved his case upon
th|s charge
In Abeywardene v. Ariya Bu/egoda (18) it was held that
. "Genéral intimidation is concerned not with the intention with
which the acts are committed” as in the case of undue influence,
but with the result. Did the acts taken cumulatively have the
effect of preventmg the electoral process?”

In Jayasmghe V. Jayakody (19) Sharvananda J. observed

“The petitioner has also stated that the election of the 1st
respondent is void on the ground that by reason of general
intimidation the majority of electors may have been
prevented from electing the candidate whom they preferred
. In order to succeed in his petition, the petitioner has
gotto prove a-further ingredient, viz., that the majority of
electors may have been prevented from electing the
candidate ‘whom ‘they preferred in order to succeed in his
election petition..The corrupt practice referred to in
S. 77 (c} has a consequence different from that of the
corrupt practice that may be exhibited by general
intimidation under S. 77 (a). if it is proved. that a corrupt
,practlce has been committed by the returned candidate or
an’ election agent or by any .other person’ with the
- knowledge or consent of the returned candidate. then the
" election judge has to declare the election void. But if the
'corrupt practice has been committed by a person other than

\
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* the persons mentioned in S. 77 {(c). then /t must be further
established that the majority of electors thereby-: were or

 may have been: prevented from electing “the -candidate
whom they preferred.for the Election Judge 10 declare the
election void:” (The emphasns is ours) '

"We ‘agree with- Mr Choksy that miere proof” of the several
instances: of- acts.of genefal intimidation woeuld .nct suffice to -
avoid- an election. In addition: the -petitionerhas to prove that:
these several acts® or instances had’ the result 'or consequence .
that “the majority of electors were: or may Have been prevented
: from electlng the candldate whom they preferred

I

Mr H. L de Silva relied. on Arttcle 93 of the Constltutton Wthh'
declares. “the votmg for the election’ of the Presudent ‘'of the
'_Republrc shall’ be ‘free, equal and by secret ballot and
contended that the Constitution guarantees not only. that election,
. be free but also equal that freedom of election is guaranteed not.
“only to the ‘majority’ but to’ the mtnoruty of electors as ,well,; ‘He
“relied on the observations, made by Keogh J.in, the Drogheda
Case (2 .) and submttted that ‘what was sald by Keogh. J.is.a
correct, statement of. the law. 1. this case it was argued that if the
‘respondent has. an actual majonty of _registered, eIectors
however small the. electlon could not. be declared v0|d Keogh J '
‘dealtng with, this argument sald B T T BT
Counsel for the respondent contended prov'ided the,

: respondent hadian.agtual: maJorrty» of reglstered electors .
- be.it.ever so small, then no matter what happens outside,
-nQ matter how, many electors are assaulted:or:driven,from
r-;;,the polllng booth no matter how many,voters:are hunted
~through the ftelds and, obllged t6.go by devigus ways in
.order 10 get ‘back to their homes no matter how much
“:blood is shed, no matter how much spiritual intimidation
has been.brought to bear. upon the electors ; still. if'the
,.,_candtdate is returned upon .the polllng day. can. say,
There -are lOOO electors in the borough,: and |. have ‘
polled no,,matter how 501 of them’, , his eIectlon cannot
-be declared vond o the ground of general |nt|m|dat|on
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although the unsuccessful candidate may, upon a scrutiny,
by striking off individual votes on this ground. show that but
for the general-intimidation he would have had a majority. |
deny that altogether. The humblest individual in the whole
of the constituency has as good a right without fear or
intimidation. to come into the Court-house upon the day of
the election as the richest man upon the register. and as
good a right as the great majority of the constituency. Take
it that a. candidate. has. by the most legitimate means
obtained the votes of nine-tenths of the constituency in his
favour, yet it is of vital importance to the public weal that the
- remaining tenth should be able to record their votes and to
express their opinions. If the majority are not only to send
their. own representative to Parliament, as of course the
‘majority ‘must-do. but if they aré to drive by terror the
minority from the poll what becomes of freedom to this
Country?f' '

It is unnecessary for us to decide whether what was stated by
Keogh J."is a correct statement of law or not except to quote
Baron Bramwell in the ‘North Durham Case (14) — "If one were
told that partial intimidation would avoid an electlon the
consequence would” be that a few mischievous persons might
upset every electlon The same Constitution which enacted
Article 93 also “enacted Article 31(6) (d) which states that as
regards the election of the President, Parliament shall by law
make provision for.- inter alia, the grounds and manner of
" avoiding such election and of determining any disputed election. .
Parliament has enacted the Presidential Eléction Act, No. 35 of
19817, and in S. 91 sets ‘out the ‘grounds of avoidance of an
election of the President. The case of the petitioner based on the
ground of avoidance under S. 91(a)falls to be determined solely
by a considerdtion and appllcatlon of the provisions contained in
S 91(a) - s

We now proceed to deal with the submission -that the
petmoner has failed to plead in her petition two material facts,

. (1) that the. candidate. other than the 1st.respondent, whé
w0uld or may-have been returned, has not been identified, (2)
that the majority of electors weré or'may have been induced to
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vote for the 1st respondent by general mtumrdatlon or that the
balance 45% of electors who did not vote abstained from voting
because.of general intimidation and if they voted, they may have
voted for-the petrtloner L
W . S i

S. 96 (c) of the Act requires that .the petition “shall contain a
concise.statement of the material facts on -which, the petitioner
relies.” In Wijewardena v. Senanayake (3VH. N. G. Fernando, CJ.
observed that this requrrement was rntended 'to secure. that a
‘respondent will know from the petition itsélf what facts the
petitioner proposes to prove in-order to avoid the election and_
will thus have a proper opportunity to prepare for the trial . . . ..
The term ‘material facts’ has a plain’ meanrng in"the context of
requirements relatung to ‘pleadings, . namely -facts materral to
establish a party’s casé.” The object of the requrrement is Clea‘rly
. to enable the opposite party to prepare his case for the trial so
‘that he may not_be taken by’ surprise.- When'" the - petitioner
pleaded in paragraph 6 (A) of hef’ petition that “thére was ‘general
intimidation in consequerice of which the majority-of the said
" electors were or may have been prevented from electing-the
candidate whom they preferred,” is there sufficient information
given-in the petition to enable the first respondent to:identify the
candidate.whom the electors Wwere or may: have been prevented
from electing :2-In paragraph {1)." the petitioner has stated that
she was a.candidate ‘at-the Presidential, Electioncand.  claims to
have had a right to be returned .or elected at the said-election:”
* The petitioner has set’ out in paragraph 5 the votes cast for each
candidate and:that she obtained the second dargest number of .
votes, Could there- be: any .doubt in the mind .of ‘the ; st
respondent as to the ldentnty of the candidate, who, the petitioner
claims. would or may have been returned. but for the general
intimidation ?

“ltis clear from the petrtuon that the case of the petltroner is mot
what may be termed _coercive intimidation”, that .is to say.
_lntlmrdatron having for its object the usé of force or threats to
compel voters to vote for a partrcular candrdate A perusal cf the
‘concisg statement of material facts relatrng to the -charge of
_ ‘general intimidation shows that: the- mcndents set out therein
relate to bomb explosrons road-blocks. shootlngs and: kullrngs :
posters warning people not to vote or announcing a curfew on
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election day. attacks on poliing stations, houses of party
supporters and SLFP Branch offices and so on. It is. therefore,
clear from the petition that the case of the petitioner is what may
be termed “preventive intimidation”, that is violence or threats of
violence directed towards preventing voters from voting. This

_being the case for the petitioner, the argument of Mr. Choksy,
P.C.. that there is no averment in the petition that the majority of
electors were or may have induced to vote for the 1st respondent
by reason of general intimidation will have no relevance to the
case we are called upon to decrde :

Mr “H: L. de Silva,. P.C., referred us to Artrcle 93 -of the
. Constitution which embodles the principle of the secrecy of the.
ballot, namely, that voting. should be secret. Rogers On EIectrons
'(172th Edn. at 347) points out that the difficulties of proving a
case of “coercive intimidation” are much greater than those of
one of “preventive. intimidation”, because ‘a.voter-may not be
asked for whom he voted. whereas he may be asked .if he was
pneve_nted from _voting by fear." ’

petrtroner must pIead a_nd prove that the 45% of electors who did
-not vote, abstained:from voting by reason of general intimidation,
and.if they had voted. the reasonable probabrlrtres are that they
. would have voted for the petmoner -

What s the meanrng of the expressmn the maJorrty of electors
-were'or may have been prevented from electrng the candldate
' whom they preferred 2 > :

In Rumam v. M. D/ng/r/ Banda (21) the respondent won the
-‘election by. a majority of 1559 votes. The petitioner, a candidate.
WHo pdlled-the second hrghest number of'votes, challenged'the
eIectron of the' respondent and’in’ his petrtron laid the charges of
. general rntlmrdatron and undue rnﬂuence ‘The petitioner led
: '_eV|dence that large sectrons of eIectors were prevéented by the
,Asupporters of the- respondent from recordrng their votes by
threats of actual vrolence .and foree. The election was avoided on
both grounds Hearne a sald (p: 155)
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“] have been asked to consnder certain statlstncs and to
hold that. notwithstanding the intimidation that took
place, the result of the election could.not have been
“affected by it. In the North Durham Case (1874, 2.0M &
H at 157). Mr. 'Baron Bramwell- ‘said “where it .
(|nt|m|dat|on) is of such a general character that the résult
may have-been affected, in my judgment it is no'‘part of
the duty of.a Judge to enter into 4 kind .of scrutiny-to see
whether possrbly or- probably even, .or as a matter of
conclusion upon the evidence, if that intimidation had not
-existed. the result would have been different. What the
Judge has to do in that case'is to say that the burden of
proof is. cast upon the constituency whose. conduct IS
-incriminated, and unless it can be shown that the.gross
amount of |nt|m|dat|on could not possibly have affected
- the result it ought to be declared void.. I hold, that there.'

.was” gross ‘intimidation, that .it;was wrdespread in’the

_areas where Mr. Rutnam had good reason to-count.upon
- heavy voting in his favour::-and that it may. well have .~

prevented the majority of the electors from returning the

‘ candrdate whom they preferred {The emphasis is-o"Urs)..

' In Pe/,oo/a wv.R S. S Gunawardene (22) the’ respondent won .
the €lectidon by a margin of 387 votes: and the petitioner, the
other candidate, sought to ‘avoid. the election on two charges
of general intimidation- and undue influence. The particulars of |
_the general charge statéd-"that on polling day. at'a number of -
: pla%es in the electorate but marnly ataplace called Uduwella,
certain groups of persons rntlmldated other groups from going
10 “the pollxng statlon by use and threats of force, with the
' result that . the majorrty/ of electors were or may have been
prevented from electnng the candidate whom they preferred.”
The’ petmoner ted evidence that of the 1:427. regrstered voters
for the Uduwella pollrng station, only 511 voted. He.also led
the. evrdence of the Presrdent of: the Ceylon Indlan Congress
Labour Unign- Commrttee of Mossere Estate, that on polling
“day;-he went.with_a number of Indlan Labourers to vote at the -
Uduwella’ polhng station and on thé- way they were threatened'
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with assault by a group of 30 villagers; they were obliged to
return to the estate; at about 4.30 p.m. with police protection,
about 300 labourers from Mossville Estate and some labourers
of the neighbouring Craighead Estate went to vote and eventually
only 150 labourers cast-their votes. He further testified that the
Indian Congress.Committee of Mossville Estate had decided to
support the petitioner in the election and all the labourers had
decnded to vote for h|rn The evidence of intimidation was not
challenged by the respondents counsel Windham. J. said (p.
209):

Before however, fmdnng in favour of the petmoner on the
"charge. of general intimidation, it' is necessary.
notwithstanding the course taken -by the respondent. to
examine-whether the charge has been made out on the
evidente andin law. since fio election can be declared void
by -mere consent of parties to the petition,- thé whole
glectorate -being the persons concerned. In the present
case, there -can be no doubt to my mind that the petitioner,
upon the uncontradicted evidence led by him. has

"established - his case under S. 77 (a) of the Ceylon
(Parliamentary Elections) Order in Council, 1946, namely.
that by reason of general intimidation the majority of"
electors.yere or may have been prevented from-electing the
.candidate whom they preferred. The.respondent. it will be
recalled was. elected. by a majority of only 387 votes.
Counsel for the petitioner has stated in his opening address,
..and his statement is not. challenged by the respondent, that
,of the 32, 734 voters, in ‘the whole electorate. some 8.375
(over one’ quarter) were Indian labourers, against whom, as
a body, the acts of intimidation in‘the electorate were clearly
_directed_ by certain mlsgwded Slnhalese persons . Only
541 out of 1, 427 voters recorded “their’ votes of the
~Uduwella polllng station - an unusually low proportion, and
clearly attnbutable to thé acts of intimidation, as is shown

. by the fact that more persons voted between the hours of 4
Sland‘5 pm. (when the ‘police arrived and escorted labourers
to the poll) than dunng the six-hours from 10 a.m: to 4 p-m..

persons ‘voted ahd- cas_{ the/r votes for tbe petitioner. the
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e

~latter would have won the e/ect/on .These.facts are amply
sufficient to support a frndmg of.general’ untumrdatron under
'S..77-(a) of .the Order in' Gouncil. To establish such a
charge. where the general intimidation consists, as here, of -
.tlocal acts or threats of: violence, it-is only necessary'for the.
~ petitioner. to show.  that, having regard to ~the'¥majority
- obtained. and the “strength of  the polling:: the :result may
. reasonably be supposed. to-have .been affected. .On. the -
frgures and in-the circumstances disclosed in thejpresent'
- case it is at the very least reasonable. to suppose-that the
result of the. e/ecr/on may have been affected, by the acts of
> intimidation- agalnst the lndran estate. labourers: (The
emphasrs is ours) ST e s g e

In Tarnolis Appuhamy V. W//mor Perera (23) the petitioners.
furnished 45 instances of general intimidation. Evrdence was
~given-of 13 instances, -7 of which occurred ‘before polhng day -
. and 6on the day of polhng Nagalrngam J. sard (at p. 362 368) :

Not onIy have the acts relied’ upon by the petmoner as
constrtutmg the basrs for the charge :of general |nt|m|dat|on
not been proved but even if full werght be attached to the
testrmony given in Court by the petrtroners witriesses.to the
extent_of holding. the charges established, it would be clear
that, the entrrety ‘of proof ‘thus assumed 10 have been grven_
in favour of the petrtroners cannot in Iaw amount to proof of
‘the charge’ of intimidation . What evudence Wwa's [éd was
Ied ‘to show that the electorate was subJected to preventrve
.mtrmrdatron that is to say |nt|m|dat|on whlch had, for” its
i‘obJect the preventnon ‘of the electors from gorng to the polls
Iest the nval candrdate gets thenr votes Havrng regard to. the
number poHed @nd to the curcumstance that thrs electoralc
area annexed to:itself the, credlt of. havrng poIIed the hrghest
-percentage. of voters:in any, electoral area..in the. Islamd Mit
“certainty would bedifficult to.convince anyone that voters in
.general were deterred by anything saveuring-of intimidation
from" going to thepolls-orrecording their votes.”

_Nagalingam, J. cstedthe observatrons of: Gibson, -J.iri'the North
South Case(24) . Ve
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“To upset an election for general intimidation it is necessary
to show that there was such general intimidation as might
have affected the result of the election”, and went on to say:

“Local cases are not wanting which illustrate the principles
upon which on the ground of general intimidation. Courts
have interfered in elections. In both the Nuwara Eliva Case
(21) and the recent Gampola Case (22]) there was -clear
-evidence that lacge sectiorts of electors were prevented
from-recording their votes by threats of actual violence and
_force.used on them. .. The present case is one far.removed
from either of these . . . in.these circumstances, there is only
“one conclusion possible with regard to this charge. and that
is that it has not been made out.” (The emphasis is ours).

In tvhe‘, South Meath Case {16) O'Brien, J. said

“It is” a mistake to suppos'e that where general undue

.influence exists, it.must be further shown that the result of
the. election. was. in fact. affected. thereby. It is enough to
. Show such general. undue influence-as may reasonably
.bel/eved 10 have affected rhe result.” (The emphasis is ours).

S. 91(a) of the Act states that an election will be. avoided if it is
“proved to the’ satlsfactron of the Supreme . Court that by reason
of general intimidation. the majority of electors were or may have
been ” prevented from electing the candidaté whom they
preferred I seems to us that it is for the petmoner to prove that
there was wrdespread vrolence directed 'towards preventing
Blectors from voting. ‘But rélief which the petitioner has asked for
‘ander S£91 (a) of- the ‘Act will be granted subject t6 a finding by
tHe Supreme Court that the- general intimidation- had the effect.
namely, that'the “majority were“or may have been preverited from
electmg the candidate whom they preferred.” It is a. conclusion
which .is placed in the hands of the~ Supreme Court upon a
review: ofall the evidence. The petitioner has; in her .pgtition
pleaded that the- general.intimidation-had:this effect. In our
. opinion, how the majority were or may have beéen prevented from

' elecnng “the candidate; of their, choice: need -not be specraHy

pleaded '



sc . “Bandaranaike v. Premadasa (Ranasinghé, CJ) -~ 269

The expresslon in S. 91 {a) is "were or may have been
prevented”. It seems to us that the term ‘'may’ was designedly
used bec¢ause mathematical proof. that the - majorlty of electors

were in fact prevented in ‘many a- case. Is mpossrble of.
attarnment The .burden to prove that the majonrty of electors
were in fact prevented is. difficult and it is. almost mpossnble to
produce -the requisite proof. In Sh/v Charan Singh v. Chandra
Bhan Singh and others (29), the appellant was ‘declared elected.
The difference befween'the votes polled by him. and candidate 'R
who polled the third highest number of votes wa$' 4497 votes.
The'respondents challenged 'the election: under'S. 100.(1) {4) (1)
of the.Representation of the People A&t, 1951, which states that .
the 'election -is avoided «f the-High:Court is of -opinion-that the
_result of the ‘election in so far as. it concerns a-returned’
- candidate. has been materially ‘affected by the improper -
acceptance of .any nomination- Candrdate ‘K" whose nomination
paper _had been |mproper|y accepted polled the - 2nd highest -

number of votes The appellant pIeaded |nter aI|a that h|s~_ 4

election was not materlally affected by the acceptance of K s
nomlnatlon paper The respondents did-_not produce any' .
‘evrdence to show that "thé. |mproper acceptance of :the
_nomination paper of K" matenally affected the’ result of the -
eléction - of ‘the “returried’ candidate: "THe: appellant; hovever,
. produced 21 witnesses who\state,d that, in the absence of 'K”’in

‘the' election contest. the majority:of voters who hadvoted for ‘K" "

would have voted for the appellant. The 'High .Court rejected this -
“evidence but. held that since the, difference .between the-votes -
polled by the appellant and. 'R’ was. only /4497 votes; .it.«could
‘reasonably be concluded that the result of the election was
materially affected. [n..upholding the appellants electlon the
: 'Supreme Court observed . e

““The burden to’ prove this material effect (on the résult of

the electlon) is dnfflcult -and many. times_it .is almost

lmpos5|ble 10" produce the requlsne proof Electors exercise

" their right of vote on’various unpredictable considerations,
~and the Courts.are ill- equped to speculate guess or -
.Vforecast' by - proceedlng ‘'on ‘probabilities ~drawing

“inferences regarding’the conduct of thousands of voters .

* The statement of witnesses could not be taken at their word
~and it'was .surmise and- anybody’s guess as to how those'
: people who didnot. votefwould have actijally: voted
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As Grove J. observed in the Hackney Case (26} at 79—

“I cannot see how the Tribunal can by any possibility say.
what would or “might have taken place under different
circumstances. It seems to me to be a problem which the
"human--mind has not yet been able to solve. namely, if
things had been different at a certain period. what would
~have been the result of the concatenation of events upon
the supposed change of circumstances. | am unable at-all
.events to express an opinion upon what would have been
‘the result, that is to say, who- would. have been elected
provided -certain matters have been comphed with whuch
were not complied with.”

So. it seems to us that on-the basis of instancés or- acts' of
general intimidation establtshed by evidence, the Court- may draw .
a reasonable inference therefrom that the majority of electors
.may have been prevented from. electing the candidate of their
chonce In a case of general |nt|m|dat|on the question that arises
.is — from the proved acts of intimidation of electors, s it
reas_onable, to suppose that.the result of the election may have
been affécted? This, it:seems to us, to_be the.true. meaning-of the
words “the majority- of -electors may.have been prevented from
electing the candidate they-preferred.” But..it will:be open to the
returned candidate to show that the gross intimidation could not
' possnbly have affected the reSUIt of the electlon

We now come. to Mr. Choksys complaint” that in certain
instances -of general tntlmldatuon material facts have not ‘been
pleaded' 3} R . R
() Names of persons kllled or, |nt|m|dated that is, the
" names of wctums of |nt|m|dat|on have Aot been stated.

(n) The tnme of the: mcudent the exact locatlon or place of
the mcndents and the dates of the |nC|dents have not
been furnlshed

(iii)‘ﬂ'gT_Ahesnatu,.r{e of the "intimidatidn has-not been'gjven. .
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S. 96 (d) requires the petitioner to give full particulars. of the
corrupt practice or illegal praétice, including. as full a.statement
as possible of the names of persons alleged to have commltted
such corrupt or illegal practice and the date and place of the
commission of such-practice. On thé other hand, in regard to a
general charge. S. 96 (c) imposes. a less stringent requirement
namely, “a concise statement of material facts” isto be'given. As
Rogers (p. 192) pointed ‘out, in -a -general charge the above
particulars cannot, from the nature of the charge, be given: Prior
to the: Amendment in 1970, when the Rule as .to obtaining
particulars was in operation. with regard to specific charges of
undue influence, the usual practice was for the Election Judge to
order the name of the ‘person alleged to have been unduly
' mfluenced and by’ whom. with the address and number on the
register, the time when and place where - the act of undue
.influence is alleged to have been committed and the nature of
"the undue influence. As. Wllles J.-pointed out in. the L/chf/e/d
Case (27) — )

H

The proper defmrtron of undue mfluence |s usmg any ’
violence or threatenmg any.damage or, resorting to any
fraudulent contrivance to restrain the Irberty of a voter so as"
either to compel ‘or frighten him into votmg or abstammg'
from votmg otherwrse than-he freely wills.”- .~ = . |

And SO, as Mr Baron BramweH pomted out in- the North Durham
Case, (14) (supra. at p.. 156) — individuals must be |dent|f|ed as
the. objects upon WhICh it was practised,,or to.whom ‘it was
addressed by the candidate or by his agent- to constitute
intimidation as defined. by Statute In Tarno//s Appuhamy v.
_.W//mot Perera (23) (supra) at p 369 Nagalmgam J. 100 made~
the same observatlon e _ e
}‘While in order to sustain a charge of general intimidation,
st is'oneither necessary.:to - prove the. agency:.of the
intimidators in relation'to the candidate on whose behalf the
intimidation was -exercised. nor--to -establish that any
-~ particular. voter or voters-were in fact intimidated, it is
- ¢ essential, however, that before an'election can be declared
. void on the ground of the exercise of tindue influence, proof
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must be adduced both of the agency of the person or.
persons guilty of undue influence and of the person or
persons intimidated.”

“Halsbury in his Laws of Engia,nd {4th Edn. at p. 478) states :

“Where a charge.of general corruption is made, the
particulars which.are ordered are necessarily wider, and the
names of particular persons alleged to- have bribed or.
treated will not be ordered. A petitioner will, however, be

) ordered to specmy the character ‘and extent of the
corruption alleged.” -

This observation goes - for -general intimidation as well. -A
concise statement of facts cannot be expected to contain any
more information than what is stated above by Halsbury.

“Furthermore, it appears to us that when a complaint is made
that dates, times and the exact locations of the acts of
intimidation _have not been furnished. ‘what in effect is being
asked for, are part|CUIars of the charge. The word “particulars”
has not ‘been defined in the Act. It appears to- us to mean details
of the case set up by a party

_ As we observed ‘earlier, the’ character and the nature of the
general rntrmldatlon have been given in the concise statement of
" material facts. The case for the petitioner i one of “preventive
intimidation”.” The nature of ‘the -alleged intimidation has:also-
been furnished, namely-actual violence. of threats of violence —
bomb explosmns Shootings and killing$, posters’ threatening
voters: and announcing ‘curfews "etC. The ‘extent of the- alleged
intimidation has alsobeen given, narmely, that it was’ generally
spread over 20 electoral districts. It seems'to Us, therefore, that
there has been sufficient compliance with S. 96 (c) of the Act.

The ‘second’ ground of avoidance relied on by the petitioner is
based on section91- {(b) of the Presidential- Electlons Act. No. 15
of 198 1: the operative part.of which reads thus :

f’non-.complignce_,wit-h the-provisions: of this Act.relating to
elections..if it appears. that the election was not conducted in
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accordance with the principles laid"down in such provisions.
-and that_such non- compl:ance affected the result of the
electron : :

The principal submission of Mr. Choksy for the 1st respondent
“and-the_ learned Attorney-General for the 2nd respondent was
that the petitioner had failed to aver a matenal fact relating to an 4
ingredient iof the charge under section 91(b), namely, how the’

" "acts of non-compliance with the provisions of.the Act set out in.
paragraph B of the petition affected the result of the electlon Mr:

Choksy contended that paragraph. 8 of. the petition contarned_
only the factual aspects of the non-compliance with ‘the
provisions of the Act, and that there was.no.averment that.such
non-compliance affected the petmoner adversely or enured to
the  benefit, of the st - respondent It. was also . counsel's’

v .submlssron that, as the Commssnoner of Electtons could under

‘sections 56 and 61 of the ‘Act declare the results of the elections
‘in one of the two ways set out. thereln it was mcumbent on the
petmoner in order to glve the respondents adequate notice of
the way in which she maintains-that’ ‘the result was affectéd, to
state clearly in her petition in which: orie: of’ these two ways the
result could have been declared o
- Mr. H ‘L.-de Sllva for- the petitioner, on the .other hand.

mamtarned ‘that proof.that the result of the election was affected
is mot an esséntial.ingredient of'the ground of avoidance set out
in-sec. 91 (b). Counsel argued that thetkey to the interpretation
-of section 91(b) is in section 115:. While section 91{b) sets out
the ground of avoidance of the eléction, section 115 guarantees
protection to..the returned candidate, and both provisions must
" be read- together and interpreted in a-manner consistént’ with
‘each. other.-The protectron which section- 115 affords-to ‘the
returned candidate will hold.only if two conditions are satisfied

(1). that the election .was .conducted -according to the
pnncuples laid down in the provisions of the Act; (ii) that the
' fallure to comply wuth the provrsuons of the Act.did not affect the
: result of the electlon

~if any one of these two: conditions is not satisfied. then the
_protectlon glven by section 115 will -not hold Counsel ‘argued
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that section 115 is complementary to section 91(b} and that
both provisions must necessarily cover the same ground.
Accordingly. Mr. de Silva submitted. that the word ‘and’
appearing in section 91(b} was a mistake of the draftsman and
that it should be read as ‘or’ in order to make the two sections
~harmon|ze with each other -

Mt. de Silva further contended that when section 91(b) speaks
of the ‘result of the election it can only refer to a valid election.
Where the non-compliance with the provisions of the Act is of
.such extent and magnitude as to render the election a sham and
a nullity, than the result cannot remain unaffected In short, where
the election is void for non- complrance with the provisions of the
Act, the result goes “with it. In support of his submissions, Mr. de
Silva relied strongly on the judgment of Lord Denning in Morgan
& othé‘rs V. 'Simpson_ & énother%ZS) N

On a consrderatron of the submussnons of counsel outlmed
above, it .seems to us that the govermng provision is section
91(b) ‘which is the basis upon which the petitioner has come into
court seekmg the avoidance of the élection. On a plam reading of
section 91 (b} it is clear that.the charge set out therein postulates
.three ingredients: (i) non-compliance with the provisions of the
Act; (i) the failure to conduct the election in accordance with the
principlés~ laid down in such ' provisions; (iii)~>such non-
compliance.affected the result_of the election.

- The-wording in section 91(b)-of the Presidential Election Act
No. 15°of 1981 is identical with the wording in section 77 (b) of
the Ceylon (Parliamentary Elections). Order'in Council 1946.
Simildrly'section 115 of the Act is identical with section 51(1) of
the- said” Order in Council - 1946 Nagalingam,” A.CJ. in
Munasinghe v. Co'reai(29) considered both provisions appearing
in the Ceylon (Parliamentary Elections) Order in Council- 19486.
That.was a case where, one of the grounds of ‘avoidance relied
on by the petitioner-appeallant was non-compliance with the
provisions relating to elections in the Order in Council 1946
[Séction 77(b)l~The petitioner-appellant's-case was based on
two categoriés of ‘baliot papers. Firstly, thirty two ballot papers.
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admittedly genuine but issued without the official. mark or
perforation, and secondly. gight missing ballot »papers: As
regards the missing ballot papers. there was no -evidencé as to .
how they were lost-and thefefore there*was no .proof of non-
.compliance in terms of section 77 (b): However, the position as
regards the thnrty two- ballot papersulssued' witholit 'the . official
mark was quite different: 1t was"not dlsputed that thése ballot
papérs were genuine ballot papers” “but the Returnrng Officer
correctly reJected them in terms of sectron 49 as they did not
bear the’ official mark. In" these cwcumstances it was contended
on behalf of the’ petmo)ner appellant that aII that he had 'to. prove
in terms, of section 77 (b) was non comphance “with the
provisions of ‘the Order in. Councn In rejecting this argument
Nagahngam ACJ. sard Every non- comphance wnth the’
provusrons of the Order in Councrl does not, afford a ground for
'declarmg an. electlon voud but. rt must further be estabhshed
(apart from-any other requrrement) that the nen- compllance wrth
the ‘provisions was of such.a. kind or character that it.could be
said that the election had not,been conduct_e,d_Jln ac.cordgance
with the principles ~.underlying " those: :provisions.. ‘Are- . the
‘principles laid down in the provisions™of the Order in Council
different.from the prov.isons,.th:emselyesﬂ Unlessathey. were, no -
adequate reason. can be assigned:for>the draftsmari usingrthe.
language he ‘has used. The. difference. think. consists not:so
_mdch irv the natufeof the-non-compliance as™inthe degree of
that-non-compliance; it consists nGt in“a bare. non-compliance
but:in.the magnitude' ofextent of the non-compliance ... .|
would not put down the-omission #é&- perforate these baHot :
papers to carelessness, and -much less to negligence. but rather
to human fallibility, to the' imperfection of-the'human machine, to
what is' sSometimes termed the human-élement. The fact that out -
of 26.054 ballot papers thirty two-had ne perforations, ir other
words that over26.000: had been duly perforated, is: the most
satisfying proof that the election Had ‘béen conducted--at the
various polling booths- in accordance with' the principles: laid -
down in that behalf in the. provusnons of the Order in“Countil. To -
-..hofd otherwise'would be not merely to set’at naught elections in
general but to render éntirely ‘unworkable  the democratic
‘machinery”. (At pages 272 &.273). Furthermore, it was
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‘'suggested’ on behalf of the appellant-petitioner that the true test
to determine whether the election was conducted in accordance
with the principles laid down in the Order in Council 1946 was
“to ascertain-the number of ballot papers not bearing the official
mark in relation to the margin of majority which the successful
candidate has secured against the. runner-up” which was only
-eight. This suggestion was rejected by Nagalingam. A.C.J. with
the. observation that it “bears more properly on the second limb
* of ‘the provision of section 77 (b). which requires that it should
also be established that such non-comp//'ance affeCred the result
of the election”. (The emphasis is ours). H. L. de Silva
submitted that this observation in‘the Judgment was obiter, since
the court held that the non-perforation of the thirty two ballot
papers did not establish that the election had not been
conducted in accordance .with the principles of election -laid
down in the Order in Council. While this submission is correct,
so far asit goes. yet the 1udgment clearly proceeds on the basis
that under the provisions of section 77 (b). it is an essential
requirement that the result of the election should be affected. As
‘'stated earlier, this view is in accord with the plain and ordinary
~meanrng of the words used by the draftsman

Mr.-de Sllvas submrssmn that the use of the word ‘and’
section’ 91 (b):is a mistake for. the word ‘or made by the
draftsman “is: not acceptable, "having regard to the historical
development of.our élection laws. The section corresponding to
section 115-0of the Presidential Election Act No. 15 of 1981 is
found in section XL of the Ceylon (Legislative Council) Order.in
»CounC|I 1923 which reads thus —

No electron shall be invalid by reason of a non-compliance

~ with the.rules contained in Schedule Il to this Order if it

appears that the election was conducted in accordance with

. -the principles laid down in such rules. or that such non-
v comphance drd not affect the result of the electton

Itis. to be noted that the word used in the above section is ‘or’

as opposed to the word ‘and-. There is ng provision in the Order

in Council of 1923 5|m|lar to section 91 (b) of Act No 15 of

-1981.
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The next enactment relating to our.election-laws:is the Ceylon
(State Council) Order in Council 1931. Here we fmd section 74-
which for the first time set out specific grounds for the avoidance
of an election. A section similar to 'section 74 was' not found in
the Order in C0uncn 1923. Sectlon 74 (b) reads thus

“Non- compllance with the prowsrons of thus Order relatmg.:
‘to elections if ‘it appears that. the election was: not
. conducted in accordance with the prmcnples laid . down in
such provisions ‘and’ that such non- compllance affected the, :
. result of the electlon . - S '

What is-‘noteworthy here is the use of the word and The
section which corresponds to section . XL of the” Ceylon =
(Legislative Council) Order in Council 1923 is. section 48 .of the. -
" Ceylon (State Councif) Order in CounC|l 1931 WhICh reads as
follows = o _— - S R

"No election shall be -invalid:by reason of any. failure to
-comply with the provisions contained in this Order: relatmg- .
to elections if it appears that'the election-was conducted in
accordance with:the principles laid downin ‘such provisions
‘and’ that - such fallure did :not affect the result of the‘ B
electlon . -

A What is sngnlfrcant for present purposes is the use of the word '
‘and’ in-the above section.’ The" term ‘or’ which occwred in
“section XL of the Ceylon (Legislative Council) Order-in'Colncil -
1923 was changed to ‘and’ in_the: -Ceylon (Legnslatuve Council)

. Order in Council 1931. It was the submission of Mr. Choksy. that *

~ the change of language was deliberate and that it was done with
. a-view to avoiding any inconsistency: between section 48 and
-section 74 (b} of the-Ceylon (State Councrl) Order in C0uncul
1931 With this. submrssmn we agree :

The wordlng contamed in sectrons 48 and 74 of the Ceylon

“ (State Council) Order in Councri 1931 was repeated in'the
.~ corresponding - provisions. ‘of the: Ceylon - (Parliamentary..

Elections).- Order “in Council -1946. -The  judgment in

-(MUnasihghve.'.v;:‘Cofvr-eaﬁ.('z,g) (sdpra); 'delivered in -
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December 1953, eonstrued the provisions of the Order in
Council of 1946. Despite the view expressed by
Nagalingam, A.C.J.. in his judgment. the legislature did not
deem it necessary to include an amendment to the
provisions of section 77 (b) when it enacted the Ceylon
(Parliamentary Elections) (Amendment) Act. No. 9 of 1970.
It is also to be noted that the legislature did not consider it
necessary to effect any changes when it subsequently
enacted the Parliamentary Elections Act, No. 1 of 1981.
Thus the submission of Mr. de Silva that the change in the

wording was a mistake on the part of the draftsman is
unacceptable.

The foregomg shows clearly what the intention of the
Ieglslature has been :

Bmdra lnterpretatlon of Statutes 7th Edn p. 537 states :

“The word ‘and’ in.a statute may be read ‘or’ and vice versa,
- whenever the change. is-necessary-to effectuate the obvious
-intention of - the legislature. The Courts should., however,

have recourse: to.this exceptional rule of construction only

when the conversion of the-words ‘and’ and ‘or’ one into the

other, is necessary to carry imo effect the meaning and the
. intention of the Leglslature

The case of Morgan and others v. S/mpson and another (28)
cited:- by Mr. de Silva is-of little assistance on this question
because it deals:with the English law relatmg to elections which
Cis. dlfferent from our~ Iaw :

We accordlng|y hoId that Mr Choksys 5ubm|33|on that one of
the, essential..ingredients_:of section 91(b) of the Presidential
Election-Act, No. 15 of 1981 is that the result of the election
sh0uld be affected 1s well- f0unded

Mr Choksy contended that in’ regard 1o the thrrd ingredient
postulated- by the provisions of Section 91(b). the petitioner has
" wholly failed to-aver the materialfacts required to establish how
the acts.of non-compliance relied upon by the: petitioner did in
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fact affect the result of the election. He submitied that it was
incumbent upon the petitioner to expressly aver that the acts of .
non-compliance relied upon operated either toiconfer.a benefit
on the 1st respondent or to adversely affect the petitioner. He
" also contended -that the petitioner should have in addition
expressly  pleaded how .such non-complianee- would have
affected the declaration of the result. whether the declaration of
" the result would have had to be made under the provisions of S.
56 or whether a declaration under section .. 61 would have

become necessary.

The result contemplated in sectlon 91(b) WhICh as set
above, forms part of the third ‘ingredient therein, is: The return of
the candidate-and not the amount of the maJonty — vide -~
Eastern Division of the Country of Ciare, (30). “The succéss of
the one candidate over the other.” {Vide Woodward. v. Sarsons
(31) and Rogers On Electlons 13 App Vol. Il 18th Edn., 1906,

p61

The petitioner has ‘in the petntlon set out’ specmcally

numerous acts of non- comphance such as — failure to appaint .
such officers and servants as were necessary to the taking of the
poll; failure to apponnt adequatg staff in certain polling stations:
failure to maintain certain polling stations at the places specified
in the notices published in -the Gazette farlure to permit the
polling agents at certain polling stations to be present at the
sealing of the ballot boxes: failure- t0 keep certain polling stations
open at the-hours Specn‘red in the Act; failure to specnfy as
required by the Act 49 polling stations in" the Moneragala
District, in which the 2nd. respondent declared the polling to be
void; failuré to comply with section 23 of the Act with regard to .
" postal votes; failure to ensure that offrcral poll cards were sent to

all registered voters, as requrred by section 24 of the Act. The
specmc provrsuons of the law pertalnrng to thesé contraventrons
have been expressly stated -in the petmon The pnncrples in -
accordance with which the election ‘has to be conducted are
those laid down’in the said provisions of the- Act What these
o pnnmples are isa matter for the Court :

There remarns for consrderatlon only the. questlon whether the~
petrtloner has pleaded what, accordlng to the petrtloner was the~_
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etfect of such acts of non-compliance. A consideration of the
totality of the averments in the petition makes it, in our opinion.
quite clear that the petitioner's complaint is that the said acts of
non-compliance did operate to adversely affect her. It does not
seem to us to be open to the 1st respondent to urge that the
petition does not. on the face of it. make it clear what the case
he. the 1st respondent, has to meet.

In this_connection, it is important to note that, while setting out
the factual matrix of the alleged non-compliance, the petitioner
has proceeded expressly to set out the consequences of such
non-compliance as being : “that a large number of persons were
"unable to vote”; “"that some of the voters who supported the
petitioner were unable to vote.”

A consideration of the averments in ‘the petition, in our
. opinion, makes it quite clear that the petitioner's complaint, in
regard to the effect of such non-compliance in relation to the
choice of the particular method. of declaring the ultimate result,
is confined to the decla\ration made in terms of section 56 of the
Act. If the petitioner was seeking to make out that the
consequences would even have entailed a declaration urider
. section 61, then 1he.pet|t|oner would have had to plead more
facts. In our opinion it is not open to the petitioner, upon the
.averments set out in the petition, to take up the position that the
consequences entailed were such that the 2nd respondent
would have been faced with the possibility of going beyond the
stage of a declaration under section 56 (2) havmg to consider
"the.making of a declaration under section 61.

We are of opinion: that the petitioner has set out in the petition
facts which are ‘material and are necessary for the proof of the
petitioner’s case; that the facts and circumistances pleaded'in the
petition” are such -that the 1st respondent will know, from the
petitiOn itself, not only what the petitioner proposes to prove as
acts of non-compliance, but also the consequences which have
flowed from such failure: that facts and circumstances have been
" . pleaded which are sufficient to give the 1st respondent notice of
the partlcular aIIegatlons which are being made by the petitioner

and which will_also enable the 1st respondent “to make the
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necessary ‘inquiries and obtain information to defend himself.”
(Vide Wijewardene v. Senanayake,. (3), Having regard: to the
éverments set out in the petition, the: objection based upon the
provisions of section” 26 (2) of the Act. 'ir-i. our opinion;
untenable : : S

In paragraphs 9 and 10 of the petrtron the petrtroner seeks to
rely on the instances enumerated under the 'head - of nonz
. compliance -with -the provisions of Election Law. as “other

circumstances” and pleads that by réason of their occurrence, ‘the
‘“majotity of electors were. or may have' been prevented. from
electing the candidate whom they preferred.” In other words, the
petitioner is also seeking to'avoid the election on the grour‘rd of
avoidance set outin section 91 (a) of the Act; relyrng on’non-
complrance with the provrsrons of. Electron Law . :

Both the Iearned “Attorney- General and’ Mr Choksy, P:C..
contended that the: legisiature ‘contemplated non- comphance as
a-ground of avoidance idnder section 91(b) and- that facts and
instances. pleaded by-the petitioner are in ‘regard- to: non-
- compliance: hence the petmoner cannot resort 10 section 91(a)
of the. Act ’ '

Mr Choksy SGpported his-argument by also relying on the rule:
of construction Generalia specialibus' non derogant — 'special
provisions will control ' general ‘provisions.” He contended that
section 91 (b) s the specral provision and sectron 9'1(a) is’ the'
general provisiont and ‘the specral provision::prevails - and -
operative.

We are inclined to agree wrth Mr. H L. de Silva, P.C...who
stated that the rulé of construction 'does not apply. Bindra on The
Interpretatlon of Statutes, 6th Edn p 140 states: as foHows

"The following prrnmples must be. applred and exhausted
before the rule is applied. First, the two provisions must
‘cover the 'samé areéa before one-can be.treated as an
exception to another. Secondly, the two provisions must ‘be-
SO mcompatrble wrth each other that they cannot be
reconciled.” : . )
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‘In our view the two provisions do net cover the same area; nor
can section 91(a) be said to be repugnant to or be in confilict -
with section 91(b). Though the relief granted on proof of the
grounds set out in_both sections is the same. namely. the
avoidence of the election. the grounds of avoidance are not the
same. Furthermore, the objectives sought to be achieved by the
two provisions are different. In section 91(a). the objective is to
ensure -that the electors must be allowed to vote for the
candidate of their ehoice. unhampered by.intimidation; bribery,
treating etc.. while section 81(b) ensures that the election-will be
conducted in accordance with the sub5|st|ng Election Law.

It also seems to us that the answer to the submrssmn of -the

learned Attorney-General and Mr. Choksy is contained .in the
words of section 91(a). — “that by reason of general bribery.
general treating or.genera! intimidation or other misconduct or
. other.circumstances. whether similar to those before enumerated
- or not, the majority of electors-were or may have been prevented
from electung the cand|date whom_they preferred.” The ."other
‘circumstances’, .,may_ be. any circumstances whether similar to
those enumerated- or not. In.other words. -the legislature having
~referred to the occurrences which are common at electjons, viz.,
intimidation, bnbery treating and misconduct. proceeded to
~refer to any: CIrcumstances whatsoever by reason of which the
majority were, prevented from voting for the.candidate of their
'chome\Tne words, ‘other crrcumstances are wide enough to
ineludé instances of non-compliancé with the law relating to the

conduct of elections.. The petitiOner was, -therefore. entitled to
plead instances of non- comphance to- sustain, a charge under.
-section 91(a) of the Act

- St .

“p For the reasons set out above we make order overrulrng all the
preliminary objectnons raised-onzbehalf. of -the respondents and
direct that this’ petltlon be set down for trial.

The costs of thus mquury wrll be costs in the cause. but the

respondents will not.in. any: event be entitled to the costs of this
inqairy-

Objecr/'ons‘ overruled



