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[FULL BENCH.] 

Present: Bertram C.J. and Ennis and Do Sampayo JJ. 

HENDRICK SINGHO v. KALANIS APPU el al. 

56—D. G. Kalutara, 9J.C-3. 

Civil Procedure Code, ss. 237, 238, ZSO'—fSeizure not registered—Sale by 
judgment-debtor after Pistol e sale and before issue of Fiscal''« 
conveyance—Prior registration of conveyance in favour of private 
alienee—Does section 289 override the provisions of s. 238 ?— 
.P*\t*ian back. 
Section 289 of the Civil Procedure Code does not override the 

provisions of section 238; the title of the purchaser at the Fiscal's 
sale does not, on the issue of the Fiscal's conveyance, prevail over 
any intermediate alienation by the execution;debtor, unless the 
Fiscal's seizure was registered. , 

. " If the seizure is not registered, the necessary implication of 
section 238 is that a bona fide private alienee is statim securus. • 
Sev.aon 289, as regards relation back, must be read in the light of. 
section 238, and its operation should not be extended to a case 
where the seizure has not been registered." 

r I ̂ HE plaintiff, respondent, instituted this action for declaration 
of title to lot 1 of a land called Imbalahena, which he claimed 

by virtue of a purchase from one Edoris. The conveyance in favour 
of plaintiff was executed in January, 1920, and registered in the 
same month. 

The land was seized under a writ against Edoris in 1913, but the 
seizure was not registered. At a Fiscal's sale in 1913, the first 
defendant became purchaser, but he obtained no Fiscal's convey­
ance till October, 1920. The Fiscal's transfer was also registered 
in October, 1920. 

The following issues were framed :— 

(1) The seizure not having been registered, does plaintiff's deed 
give priority over the Fiscal's transfer ? 

(2) Defendant having no Fiscal's transfer at date of institution 
of action, can he plead the benefit of it now ? 

Tho District Judge entorod judgment for the plaintiff, and 
defendants appealed. 

E. W. Jayawardene (with him MahvMva}, for appellant. By 
virtue of section 289 of the Civil Procedure Code, Fiscal's conveyance 
divests the judgment-debtor of the title an from the date of the sale. 
Aserappa v. Werdtunga.1 If he be so divested of his title, he cannot 

»(Mil) 14 N. L. S. 417. 
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sell again to a third party. Under section 2871 
Code the Court is bound to order delivery of-^ssesSoi* $$j the 
purchaser. Section 2 9 1 enacts that the person in possession shall 
not waste it. Then a fortiori he cannot sell it. Under the old law 
all sales after seizure,were void. Section 2 3 6 makes alienation of 
movable property affer seizure absolutely void. In the case of 
immovable property mode of seizure is prescribed by seotion 2 3 7 , 
i.e., bya prohibitory no'tioe. Thisnoticeisnot only to the judgment-
debtor, but to all those receiving the property from him by purchase, 
gift, or otherwise. Notice is proclaimed by beat of tom-tom or other 
means. Further, it provides for registration, on payment of a fee of 
fifty cents. The Registration Ordinance itself does not require 
seizures to be registered. The important point under seotion 2 3 7 
is the publication of the- prohibitory notice. Registration ie left to 
the option of the decree-holder 

[ D E SAMPAYO J.—It is only registration that would give notice to 
an innocent purchaser.] 

Registration is not compulsory. 
[BERTRAM C.J.—According to you, the words " and registered " 

in section 2 3 8 have no effect.] 
;. That would be introducing the Registration Ordinance into our 

[.Procedure Code. 
SAMPAYO J.—Seotion 2 3 8 is taken from the Indian Code, 

Phisre there is no necessity to register. So these words must have 
^ mtende^$of vary the law.] 
|Sflch intention, if any, has not been embodied in our Code in 

proper language. Till Hendrick v. Deen1 no atwntion was paid to 
registration. 
> SoE&rairDBB A.J. followed'this case in Vdwpittai v. MarimvMu.2 

I f registration is absolutely necessary, there is no necessity to declare 
lb pernfp£ve. When the property is seized, it is in cmtodia legis, and 
the debtor cannot deal with it. 

CbjOfi&el cited also Fisoals' Ordinance, No. 4 of 1867 , seotion 4 2 ; 
t̂ ill"Jcppu v. Weerasuriya 3 and Tikiri Banda v. Loku Banda.* 

St. V. Jayawardene, K.O. (with him M. W. H. de SUva), for 
-Before the Civil Procedure Code came into operation 

i sales after seizure were void. Our Code departed from 
Fifi^Js' Ordinance and the Indian Civil Procedure Code in 

atiob. of seizures. Under section 837 of the Civil 
} tenure fc in force until it is remove^^a ihe property 

by the Fiscal. The words used in, the old 
lis' OrShiaflee a!^L" during the continuance o f the' 

j$8& -embodies 'Eb^ old 
section 2 3 8 is to make a • 

1 (1916) 3 C. W 
* (1921) 22 N. L. 

the words used ate" 
sale valid if se: 

1(1917) 20'm'M 
>%gi5 
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been registered. Judgment-debtor is not divested of histitle till a 
conveyance is exeouted bythe Fiscal (section 2 8 9 ) . Section 290 does 
not permitteejudgment-creditor orpurchaser to enterinto possession. 
Skis only the Fiscal that can do so. If the requirements of section 
:$37 had not been complied with, these sections do not come into force 
at all. Seotions 237 and 2 8 9 must be read together. Aserappa v. 
Weratunga1 has m> application. In Saravanamuttu v. Marutappa-
and Tikiri Banda v. Loku Banda 8 registration or non-registration of 
seizure was not in question. In Juan Appu v. Weerasuriya * the 
Supreme Court held that the point should have been taken in the 
lower Court. Hendrick v. Deen 6 and VelupiUai v. Marimuttu 6 are 
entirely in point. 

E. W. Jayawardene, in reply. 
Cur. adv. vult. 

November 17, 1921 . BERTRAM C.J.— 
This case has been referred with a view to reconciling the apparent 

inconsistency of two seotions of the Civil Procedure Code as to the 
effect of registration of seizures. Section 2 3 8 draws a distinction 
between a seizure which is registered and a seizure which is not. In 
the former case all private alienations up to a Fiscal's transfer are void 
as against all claims enforceable under the seizure ; in the latter 
case by implication all such private alienations presumably have 
their natural effect. Under section 289 , however, the relation back 
of the Fiscal's transfer and the consequent vesting of the property in 
the purchaser as from the date of the sale in all cases alike seems 
entirely to ignore that distinction. Under section 2 3 8 requiring 
the seizure to be registered, the Legislature apparently intended to 
protect bona fide purchasers from the judgment-debtor ; to reward 
the execution-creditor if he registered his seizure and to penalize him 
if he did not. If such were the intention, and if section 289.isto,;b§ir 
interpreted without qualification, that intention is in effect frustrateo^| 

In the view of Mr. E. W. Jayawardene, who appeared for tbjjf.. 
appellant, this is one of those cases in which the benevolent intentjjjgl; 
of the Legislature is frustrated by the incompetence of those .wher 
have attempted to embody them in statutory form. The purchaser 
is indeed protected up to the Fiscal's sale, but, so far as alienations 
between sale and transfer are concerned, notwithstanding the express 
reference to the sale in section 238 , registration of seizure makes no 
difference. All such alienations alike are obliterated by the relating 
back of the purchaser's title. 

Mr. Jayawardene points to the Full Court decision in Aserappa v. 
Weratunga1 as concluding the case in his favour, but properly under­
stood that case settles nothing. It is a case of two competing Bigcal's 
transfers and two registered seieores. All that the case decic^d was 

1 (1911) 14 N. t. R. 417. .. « (1917) 20 N. L. R. 36. 
¥JM1889) 4N?L. R. 27. . 8 (&16)3 O. W. R. 206. 

18fcl911) lSN.-%. B, 6S. • ^ ' ^ • f W f l 22 N. L. R. 281. 

Hendrick 
Singlut v. 
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that the priority of the transfers was to he determined, not by the 
date of their registration, but by the date of the respective sales to 
which they sought to give effect. The cases in which lljh^reasoning. 
of that case was adopted and followed, namely, Tikiiri Banda k. 
Loku Banda'1 and Juan Appu v. Weerasuriya2 were not oases 
which the difficulty of reconciling sections 238 and 289 oame hjfto 
consideration. All that we can gather from this case is that the 
solution of the difficulty is not to be sought in section 17 of the Land 
Registration Ordinance, No. 14 of 1891. In the nature of things the 
private alienation, if registered, will almost certainly be registered 
before the Fiscal's transfer. But priority of registration here does 
not avail, since priority in terms of section 17 only avails against an 
antecedent transfer, whereas the Fiscal's transfer, though antecedent 
in effect, is subsequent in date. All that the oase shows, therefore, 
is that the private purchaser, if he seeks to secure protection for his 
purchase, must seek for it elsewhere than in the law of registration. 

On the other hand, there are decisions of this Court—Hendrick v. 
Deen 8 per De Sampayo J.; VdupiMai v. Marimuttu 4 per Schneider 
A.J. followed in C. R. Avissawella, 10,751,5 and D. C. Jaffna, 
14,221,6 which have held that effect must be given to the apparent 
intention of the Legislature as disclosed in section 238, and that the 
title of a purchaser from the execution-debtor between the Fiscal's 
sale and the Fiscal's transfer, where the seizure was not registered, 
prevails against that of the Fiscal's transferee. The question for 

" us is, whether, on fuller consideration, these decisions are to be 
upheld ? 

The crux of the problem is the difficulty of harmonizing the two 
sections. The explanation is, I think, to be sought by investigating 
the separate history of each. Let us begin with section 238. Before 
Ijhe Civil Procedure Code of 1889, the effect of seizures on subsequent 
giiVatB' alienations was regulated by section 42 of the Fisoals' 
l&diaance, No. 4 of 1867, which is in the following terms:— 
" " After any property shall have been seized in execution, and 

l^ih the case of a seizure by written order after it shall have been 
^ n l y intimated and made known in manner aforesaid, any 
alienation or encumbrance of the property seized (excepting by 
the Fiscal or Deputy Fiscal or under their order as hereinafter, 
provided) whether by sale, gift, mortgage, or otherwise, andany 

.^payment of the debt or debts, or dividends, or shares to the party 
condemned during the continuance of the seizure, shall be null 
and void." 

The terms of the section are thus very general. It is sufficient tha t 
the Sajzure is tSffected and made known in the prescribed manner. If 
this i#"done'all private alienation "during the continuance of the 

1 (1911) IS N. L. B. 63. v •» {1921) 22&.Z. R. 881. 
3 (1917) 26 N. L. R. 35. s S. O. Min„ March 8, 
* (1916) 3 O. W. R. 2S& »«. 0. Min., Jane 15t 19§$T 
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seizure," that is, right up to the Fisoal's sale, are ipso facto void. 
Compare this seotion with seetion'238. The intention to effect a 
change in the law could not he more clearly indicated. By section 
237 provision is made for a special register of seizures. It is only 
onvregistration being effected that the principle of section 42 of the 
Piscals' Ordinance is now to operate. The requirement is express. 
" The Fiscal shall forthwith transmit .a copy." It was clearly 
intended that only when this was done should a judgment-creditor 
be able to rely upon carrying out an effective sale ; that the register ' 
of seizures was intended to be a definite statutory form oi notification 
to persons who might otherwise deal with the property, and that, 
if the seizure was not registered, persons who acquired a title in the 
interval between seizure and transfer, whether under sale, gift, 
mortgage, lease, or otherwise, shall be protected. Why, if this were 
not the intention, was the register of seizures created ? And why, 
if the period of protection was not to extend to the actus! feeansfer, 
was an express reference to " conveyance " inserted m. the gectio-ii ? 

It might be argued that there are no express wor's protesting 
persons claiming under such alienations ; that property once, seised 
by the Fiscal is in mstodia legis ; and that no interests oa î be oroated 
in property so held to the prejudice of the jadgment-&raditor. But 
we are not concerned with the general principles of \a,# governing 
property in custoiia legist Our Code is a complete Code. In 
declaring that certain transactions—certain transactions alone, 
namely, alienations after registration of seizure—shall be affected 
by the seizure, it in effect declares that other transactions shall 
be unaffected. 

When, therefore, having thus changed the law, the Legislature 
proceeded to enact section 289, is it to be taken that it intended to 
derogate from, the new principle, and that having expr&ssly ascended 
the implied protection accorded by section 238 right up to the Fi^&V© < 
transfer, it intended by the relating back of the transfer, as reg&?$# 
the period between sals and transfer, to annul the protection thJ|J| 
has bestowed ? Again, the history of this seotion must be Ispfe! 
at. With what was seotion 239 really concerned ? 

ifejgie Fiscals' Ordinance (1867) there is nothing to correspond 
to illfma^ 289. But it must not be supposed that the principle of 
ttefciBBction was here introduced for the first time. There is the high 
authority of Wendt J. See. Sikia v. -Nona Hamine1 for the proposi­
tion that section 289 did not eScgt any change in the law. This 
appears to bethe justification f o ^ ^ e decMonin Sdehamy v. Baphiel8 

decided before the Cods took effect. See ako Abttbalcer v. Ealuetana.* 
Section 289, then, was intended to enact a iegat^^ioiple already in 
force. Its object was not to qualify or neutralipPtb.e change of law 
effected by section 288. It had a principle of its o%a. The principle 

(190S)10N.L.R.atp.481. *11889). 1 8. O. R. 73. • 
' (1889) 9 8. CM. 32. 
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of section 289 appears to be that after sale and until conveyance the 
judgment-debtor and any person holding under him and deriving 

" title through him holds any legal title he may possess in trust for the 
purchaser, and that though •What is called the " legal estate " does 
not vest in the purchaser till the sale, and although until that event 
be has only an "equitable " estate, yet when once the conveyance is 
executed, the grantee is deemed, for the purpose of all rights and 
transactions that depend on his title, to have been vested with his 
legal estate from the date of the sale. (See Silva v. Hendrick Appu.1) 
Thus, if the purchaser has made any conveyance in the interim, such 
a conveyance is deemed to have passed the title, even, though at the 
date of the conveyance, title had not actually accrued. Similarly, 
the purchaser is -entitled to all rents and profits, as though he were, 
owner, and the debtor meanwhile is only entitled to such limited 
rights as are given him by sectioii 231. But though the purchaser '• 
thus vested with the debtor's legal estate from the date of the sale, 
this is always subject to any derogation from that legal estate that 
may have taken place in favour of any other parties, whose'rights 
the Code elsewhere recognizes. 

The principle which section 289 was intended to embody had, 
thus, nothing to do with the principle of section 238. It had no 
reference to the section. It was simply concerned with bridging 
over the inevitable gap between sale and transfer, and regulating 
the rights and the effect o f the transactions o f all persons concerned 
in the interim. 

Mr. 32. W. Jayawardene laid great stress upon the words in sectj or. 
289 " or of any ps*aon holding under him or deriving title through 
him," and insisted that they indicated an intention that the righisof 
any persons p l a n n i n g by virtue of a title derived from the judgment-
debtor besseen sale and transfer should be extinguished by the 
jre!a|ion back. Asa matter of fact, however, after a ear?ful consider­
a t i o n of the section, I do not believe that the words " person deriving 

through h|m " were eves intended to include a purchaser from 
^Jlgmant-debtor. Ih?> vorcfo no doubt seem wide enough to cover 
such a ease, but I think that & fuller examination of the section w i l l 

show that they were r o t intended to do so. As my brother. E^iiis 
suggested during the argument, the words "holding tindes-ISsu " 
refer to l e ssees , snd the words " deriving title through him " " ' { $ 3 

intended to comprise persons deriving title by inheritance or as 
execY'.tors or administrators. There is one consideratsor which 
seems to me conclusive. Thejjply purchasers i s question are 
purchasers since the sale. Mr. "Jbyaw^rdene concedes that pur­
chasers on p'riv^# alienations after an unregistered seizure are 
protected, at asrfBpe, up to the sale. What is tbs sense, then, o f 
saying, as Mr. S. W. Jayawardens would make the section sayf that. 
" she right and title of purchasers from t h e judgment-debtor since 

1 i is. l.s. n. 
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the sale is not divested by the sale ? " How could a right acquired 
after a sale be divested by it ? Further, the words cannot refer to 
alienations between seizure and sale, as such alienations are not 
affected by the relation back. It appears dear, therefore, that the 
words do not refer to persons claiming under alienations at all, 
whether since the sale or since the seizure. If such persons had been 
in contemplation, I think they would have been described in the same 
formula as that used immediately before in section 287, that is, 
" persons ckiming under a title created by the judgment-debtor." 

I would, therefore, hold that the persons referred to in section 238 
were not in the contemplation of section 289 ; that section 289 was 
enacted in connection with a wholly different princigje; and that any 
reference to the " legal estate " of the debtor, whit® ftj may contain, 
must be read subject to any derogations from that " legal estate," 
whioh the law has elsewhere either expressly or by implication 
recognized. In other words, tho relation back of the purchaser's 
title was not intended to override any competing title, but merely to 
secure that all rights and transactions which have arisen or taken 
place in the interval on the footing of a title which was " equitable " 
only should be deemed to have arisen or to have taken place upon the 
basis of a legal title. 

For these reasons, therefore, I would uphold the previous decisions 
of this Court, affirm that of the learned District Judge, and dismiss 
the appeal, with costs. 

ENNIS J.—I agree. 

D E SAMPAYO J.— 

I am unable to uphold either of the contentions on behalf of the 
appellant. It was, in the first place, argued that tho-provisions of 
section 289 ef the Civil Procedure Code were absolutely operative 
inall cases, and that, on the confirmation of an execution sale and the 
issue of the Fiscal's conveyance.the title of the purchaser by relation 
back to the date of sale prevailed over any intermediate alienation 
by the execution-debtor. I think this is too large a proposition, for 
it takes no account of a case in which the seizure may not have been 
registered as provided in section 238 of the Code. It would involve 
our holding, as indeed Mr. E. W. Jayawardene boldly invited us to 
do, that there was no meaning OT effect in the registration of seizures, 
and that section 289 would operate so as to squeeze out a private 
alienation whether the seizure was registered or not. This cannot, 
be right. Section. 238 of our Code is based upon section 276 of the 
old Indian Code, where, however, there is nothing* corresponding to 
the provision for rejjjp&tion in our Code. This provision was 
deliberately added, ̂ p l some meaning must be given to it. It 
appears clear that our Code intended registration of the seizure to be 
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a condition for making the subsequent sale effective against aliena­
tion by the execution-debtor, in whom section 289 itself declares 
the title remains vested until the confirmation of the sale and the 
execution of the conveyance in favour of the purchaser. Registra­
tion of the seizure is a safeguard, on the one hand, on behalf of the 
exeoution-oreditor who may thus preventthe executionbeng rendered 
nugatory by a private alienation, and, on the other hand, on behalf 
of a person who may bona fide deal with the debtor in ignorance of 
any seizure. If the seizure is not registered, the necessary implication 
of section 238 is that a bona fide private alienee is statim seourus. 
I think that section 289, as regards relation back, must be read in the 
light of section 238, and its operation should not be extended to a 
case where thp seizure has not been registered. Seotion 289is not in­
tended to override the effect of seotion 238, but is a general provision = 
connecting the conveyance with the sale and giving to the purchaser 
in an appropriate case the advantages of ownership as from the date 
of the sale. Having once declared that the title of the debtor was 
not divested by the sale until the confirmation of the sale and the 
execution of the Fiscal's conveyance, it had necessarily to state what 
would be the result if the sale was confirmed and the conveyance 
executed. I need not dwell on that point further, because I adhere 
to the opinion expressed by me in Eendrick v. Deen.1 

Mr. Jayawardene, in the second place, argued that, even if the 
registration of the seizure was an element of consideration, the 
private alienations, which would be protected in case of non-regis­
tration, were only those effected before the sale and not thereafter. 
This argument is equally untenable. It is in the teeth of section 238 
which refers to alienations after the seizure and before the sale " and 
conveyance of the property by the Fiscal," and of section 289 
which provides that if the sale is confirmed by the Court " and the 
conveyance is executed in pursuance of the sale " the grantee in the 
conveyance is deemed to have been vested with the legal estate 
from the time of the sale. It is thus clear that, in the case supposed, 
alienations made up to the date of the conveyance are protected. 
The present case is one of that kind. 

In my opinion the appeal fails, and should be dismissed, with costs. 

1921. 

Appeal dismissed. 

1 (1916) 3 C. W. R. 205. 

B » SAMPAVO 
J. 
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