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SOLOMON FERNANDO, Defendant-Appellant and 
CHANDRALATHA ABEYSEKERA, Applicant-Respondent

S . C . 2 3 7 /7 1 — M . C . C o lo m b o  5 5 1 6 /A

M aintenance O rdinance— Illeg itim ate ch ild— C orroboration  o f m other's  
ev id en ce— S ection  6.
In  an application  fo r  m aintenance o f an  illegitim ate ch ild  under 

S ection  6 o f  the M aintenance O rdinance, the M agistrate ought in  
the first instance to  analyse the ev iden ce v e ry  ca re fu lly  and arrive 
at a firm  finding as to  w h eth er h e  believed  the applicant or the 
defendant, before  look in g  fo r  in dependent corrobora tion  o f  the 
app licant’s evidence. T he issue as to  corrobora tion  does not present 
itse lf fo r  adjudication  w h ere  the M agistrate is o f  the v ie w  that the 
applicant’s ev idence is unreliable.

T u r in  vs. L iy a n o r a  (19511 53 N. L. R. 310 followed.
T he entire approach  o f the M agistrate in  regard  to  the question  

o f  patern ity  o f  the ch ild  is w ron g.

-A.PPEAL from an order of the M agistrate’s Court, Colombo.

A . H . C . d e  S ilv a , w ith K e n n e t h  S h in y a  and A n d r e w
S o m a w a n sa , for the Defendant-Appellant-

M a r k  F e r n a n d o  for the Applicant-Respondent.

C u r . a d v . v u lt .

September 1, 1972. D eh er a g o d a , J.—
The applicant-respondent (hereinafter called the “ applicant ”) 

filed this action against the defendant-appellant (hereinafter 
called the “ defendant ”) claiming maintenance for her illegiti
mate ch ili N eranjani born on 5th December 1968, whose father, 
she alleged, was the defendant. A large volume of evidence had 
been led both for the applicant and for the defendant, and the 
case was keenly contested.

The case for the applicant was tha t in  1967 she was employed 
as a seamstress in a house w here she made the acquaintance 
of th e  defendant, who was a frequent visitor there, and who was 
in affluent circumstances being the owner of a liquor shop at 
Moratuwa. He had promised to m arry the applicant, and on 
16th September 1967 he had found for her a room in a house at 
Dehiwala where the applicant lived as his mistress for about 
six months. H er board and lodging were paid for by the defen
dant. On 4th March, 1968 they left this house and the defendant 
took her to a house a t Rawatawatta, Moratuwa, where he was 
living w ith  his sister. About ten days after she w ent to live 
there she realised that she was pregnant. His sister resented to 
his having brought the applicant into this house and within 
sixteen days of her having been brought there he had to take her
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to the house of one Alice Gunasekera who was known to th e  
applicant. She stayed there for a few days and on 8th A pril 1968 
she went to reside in the house of one Danawathie Siriwardena 
at Attidiya. Here too, according to the applicant, her board and 
lodging were paid for by the defendant. As the date of her 
confinement was drawing near she was taken by the defendant 
to an annexe a t Hospital Road, Kalubowila, which he had ren ted  
out for her. She stayed there till she gave birth  to N eranjani on 
5th December 1968. She even said tha t the defendant took her up  
to the Kalubowila Hospital for her confinement, but that it was 
someone else who admitted her. A fter the birth of her child she 
went to reside again with Danawathie Siriwardena. She added 
that the defendant made a payment of Rs. 100 on 10th January  
1969, after the b irth  of the child, bu t refused to maintain the child 
thereafter. She alleged that after this case was filed the  defen
dant made an attem pt to make her w ithdraw  the case by offering 
her Rs. 25,000, provided she m arried a man of his choice, namely, 
Jayasumana Perera who is a son of Danawathie Siriwardena. 
She m arried Jayasum ana Perera expecting the defendant to  
honour his promise, but he failed to do so.

The case for the defendent is tha t he was sexually intim ate 
w ith the applicant when he was living w ith her in a room in a 
house at Dehiwala, but ceased to have anything to do w ith her 
after January 1968 when he discovered th a t the applicant was 
a woman of loose moral character. His case is tha t he was not 
sexually intimate w ith her at or about the tim e the child Neran, 
jani could have been conceived.

The applicant was subject to very severe cross-examination, 
especially in regard to her past, and allegations were made that 
she had had illegitimate children earlier, which she denied. She 
was also asked whether, prior to meeting the defendant, she had 
lived with one Raja and w ith one A lbert Appuhamy, all of which 
she denied- Questions were put to her also to the effect that 
even while she was living w ith the defendant certain other 
people, among them defendant’s relatives, used to visit her and 
that when the defendant came to know of these visits he broke 
off all relationships w ith her in January  1968. All these had been 
denied by her and they remain, so far as her evidence goes, mere 
suggestions. The defendant led evidence of more than one witness 
to establish the allegation tha t the applicant was living w ith 
Raja and Albert Appuhamy before she met the defendant, and 
that she had at least one illegitimate child by one of them.

The defendant himself gave evidence to the effect tha t he  had 
never promised to m arry the applicant, that he had a t no stage 
lived in his sister’s house a t Raw atawatta w ith the applicant,
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and tha t even in the house at Dehiwala he found her associating 
w ith other men and he therefore stopped his visits completely 
somewhere in January 1968. He denied tha t he offered Rs. 25,000 
as an inducement to the applicant to w ithdraw  this case ; he 
denied tha t he had paid or agreed to pay the applicant any 
money as maintenance for the illegitimate child.

The learned Magistrate, while ordering the payment of main
tenance a t the ra te  of Rs. 25 per month, in the course of his 
order stated that he did not “ accept as the tru th  the entire 
evidence of the applicant ” and tha t she had not spoken the 
tru th  w ith regard to the period prior to her meeting the 
defendant. He accepted the evidence of the witnesses who had 
spoken to the applicant’s relationships w ith Raja and Albert 
Appuhamy prior to her meeting the defendan t; and apparently 
for this reason he held tha t the applicant was “ a woman w ith a 
chequered past whose morals were rather on the loose side. ” 
He therefore hesitated to accept the evidence of the applicant 
il unless there is strong independent corroboration ”. He sought 
to find this corroboration in two statements said to have been 
made to the Police by the defendant on 18th April 1968 and 28th 
Ju n e  1968, marked P3 and P l l .  P3 was a statem ent said to have 
been made by the defendant when the applicant had come to his 
liquor shop and created a scene. In this statem ent he is recorded 
as having said, among other things, that he was keeping the 
applicant as his mistress “ for the last six months ”. The 
defendant in his evidence has stated tha t he made this state
ment in Sinhala but it was recorded in  English, and what he 
said was that he was keeping the applicant as his mistress for a 
period of six months. The learned M agistrate treated this 
document as an admission that the defendant had kept the appli
can t as his mistress for a period of six months ending 18th 
April 1968, and that, therefore, Neranjani could have been con
ceived during tha t period. He also held against the defendant 
that he had not denied the paternity  of Neranjani in tha t state
ment. In the statem ent P l l  made on 28th June 1968 the defen
dant is alleged to have said tha t he had kept the applicant as his 
mistress and had given her up “ for the last two months ” as she 
was of bad character. The learned Magistrate treated this docu
m ent too as an admission tha t the defendant was living w ith the 
applicant during the period she could have conceived Neranjani.

Learned counsel for the defendant submits tha t the entire 
approach to the case by the learned Magistrate is wrong because 
he has shown a reluctance to accept the evidence of the applicant 
w hen he said tha t he hesitated to accept her evidence unless he 
found strong independent corroboration. He argues tha t in the 
absence of a finding on his part tha t he had in the first instance
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accepted the evidence of the applicant he could not look for 
corroboration. He cites in support the case of T u rin  v s .  L iy a n o r a  
(53 N.L.R. 310) where Basnayake J. referring to section 6 of the 
Maintenance Ordinance says tha t if the m other’s evidence does 
not convince the judge the question of corroboration does not 
arise. He adds : “ I t appears from the case of L e  R o u x  v s .  
N e e th lin g , Ju ta  (1891-1892) p- 247, that the rule under the 
Roman-Dutch Law was tha t the applicant who seeks to fix the 
paternity of an illegitimate child on a man must clearly prove it 
and m ust be corroborated in some m aterial particular. ”

There does not appear to be a firm finding by the learned 
Magistrate on the oral evidence led for the applicant and for 
the defendant, especially in relation to the period during which 
the applicant could have conceived the child Neraniani, born 
on 5th December 1968. The relevant period, according to the 
applicant’s evidence, was some time just before she left the room 
in a house at' Dehiwala and was taken by the defendant to his 
sister’s house at Rawatawatta, Moratuwa, on 4th March 1968 
or immediately thereafter. The defendant totally denied tha t he 
ever lived w ith the applicant in his sister’s house at Raw ata
w atta between 4th and' 20th March 1968.

It was incumbent on the learned Magistrate to analyse this 
oral evidence very carefully and arrive at a firm finding as to 
w hether he believed the applicant or the defendant, before 
looking for independent corroboration of the applicant’s evi
dence. Instead of doing so, the learned Magistrate has devoted 
a large portion of his order to considering the contents of docu
ments P3 and P 11 and has arrived at a finding that the defendant 
provided the corroboration by the admissions contained in these 
two documents.

Arguments and counter-arguments have been advanced before 
me both on the evidentiary value of these two documents and 
their admissibility w ithout proper proof, but in view of the 
conclusion I have arrived at, it would not be necessary for me 
to consider these legal arguments. I agree w ith  learned counsel 
for the defendant that the entire approach of the learned Magis
trate to the question of the paternity  of the child N eranjani is 
wrong. I therefore set aside the order for maintenance made 
by him and send the case back for a fresh  inquiry before 
another Magistrate.

I  make no order for costs of this appeal.

Appeal allowed.


