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Thesawalamai—Mortgage of thediathetam property by husband—Hypothecary1 

action by mortgagee—Death, of wife pending the action—Failure to make 
the heirs party to the action—Decree not binding on heirs'—Ordinance1 

No. 21 of 1927, s. 11. 
Where under the thesawalamai the husband mortgaged thadiathetam 

property and during the pendency of a hypothecary action brought b y 
the mortgagee against the husband, the wife died leaving heirs,— 

Held, that the heirs were not bound by the decree entered' in the 
action unless they were made parties to the action. 

Amhalavanar v. Kurunathan (37 N. L. R. 286) followed. 
Where in an action for declaration of title to land an issue vr.as 

settled as to whether the plaintiff was entitled -to claim equitable relief 
under section 11 of "the Mortgage Ordinance, No. 21 of 1927, and where 
objection was taken in appeal that the claim was obnoxious to section 35-
of the Civil Procedure Code,— 

Held, that the fact that the issue was adopted implies that the 
requisite leave was granted under section 35. 

AP P E A L from a judgment of the Distr ict J u d g e of Jaffna. T h e 
plaintiff brought this act ion to be dec lared ent i t led to a l a n d 

w h i c h h e had purchased in e x e c u t i o n of a h y p o t h e c a r y decree h e h a d 
obta ined against defendant 's fa ther in respect of the land. T h e de fen
dant's case w a s that the w e s t e r n port ion of the land w a s the thediathetam. 
property of h i s parents . H e admit ted that during his l i f e t ime h i s 
f a t h e r m o r t g a g e d t h e l a n d t o t h e plaintiff, w h o p u t t h e b o n d i n su i t i n 
case N o . 1,631, D . C. Jaffna, m a k i n g on ly h i s father, the defendant . 
W h i l e t h e case w a s pending, h i s m o t h e r Nannip i l la i died. T h e plaintiff 
cont inued the act ion w i t h o u t m a k i n g the he ir s of Nannip i l ia i part ies t o 

'(1936) 2 A. E. R. 213. 
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the action. The defendant contended that he and his minor sister 
were not bound by the decree entered in the hypothecary action. 

*the learned District Judge gave judgment for the plaintiff. 
H. V. Perera, K.C. (with him T. Nadarajah), for defendant, appellant.— 

Where the husband mortgages thediathetam property, and at the time 
action is brought on the mortgage bond the wife is dead, her heirs must 
be made parties to the action. Otherwise they, are not bound by the 
decree (Ambalavanar v. Kurunathan'1). Similarly, when the wife dies 
pending the action, her heirs must be joined. On the death of the wife, 
community comes to an end, and the children, her heirs, become entitled 
to a share through their mother and their father has no rights over their 
property, and as they were not parties, their shares cannot be sold under 
the decree. 

N. E. Weerasooria (with him Tissevarasinghe, N. Nadarajah, and Carta), 
for plaintiff, respondent.—The husband has full control over thediathetam 
property; and is entitled to mortgage the entire property, including the 
wife's share. The wife is not a necessary party in an action on the bond 
(Sangarapillai v. Devaraja Mudaliyar 2 ) . Rights and liabilities must be 
considered as they existed at the time the action was instituted. Since 
the wife was not a necessary party at that time, it follows that her heirs 
need not be made parties at her death. It is only when a party to an 
action dies that the legal representatives are to be substituted. The 
decision in Ambalavanar v. Kurunathan (supra) should not be followed. 
Even if it is it can be differentiated, because in that the wife was dead at 
the time the action was instituted, and therefore her heirs had already 
become entitled to her share, and had acquired present rights. 

Alternatively, plaintiff is entitled to relief under section 11 of the 
•Mortgage Ordinance, No. 21 of 1927. 

H. V. Perera; K.C., in reply.—The position as between husband and 
wife is entirely different. The wife is not a necessary party because the 

.husband has full rights to deal with the whole of the thediathetam property. 
She is represented by her husband and bound by bis act. There is no 
community between the husband and his deceased wife's heirs. 

With regard to the alternative claim for relief under section 11 of the 
Mortgage Ordinance, no such claim was made in the lower Court. More
over, it is barred by section 35 of the Civil Procedure Code. 

Cur. adv. vult. 
June 24, 1937. SOERTSE J. — 

The plaintiff brought this action to be declared the owner and proprietor 
of the land 181 lachams 15£ kulies in extent described in paragraph 1 
of, the plaint. He alleged that the defendant had objected to, and 
prevented the Fiscal from putting him in possession thereof, in execution 
of a hypothecary decree he had obtained against the defendant's father 
in respect of this land. 

, The defendant's answer disclosed that he claimed' certain interests 
in the western portion of this land, namely, that portion that is made up 
of the two lots of 10 lachams and 15 kulies and of 3 lachams and J kuly. 
He claimed nothing of the eastern lot 5 lachams in extent. ; The 
defendant's case is that the eastern portion of their, land was the 
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thediathetam property of his- parents S innadura i and Nannip i l la i . H e 
admits that during his mother's l i f e t ime , h i s father mortgaged th i s l a n d 
o n February 21, 1929, to the plaintiff w h o put the bond i n su i t i n case 
N o . 1,631, D . C. Jaffna, o n N o v e m b e r 26, 1931, m a k i n g o n l y h i s fa ther 
S innadurai the defendant. W h i l e that case w a s pend ing Nannip i l la i (h i s 
mother) died on D e c e m b e r 14, 1931. T h e plaintiff cont inued t h e act ion 
e v e n thereafter on ly against S innadurai t h e mortgagor , and obta ined decree 
o n February 2, 1932, and at the sale in e x e c u t i o n purchased th i s l a n d 
h imse l f on deed P 3 of February 1, 1934. T h e defendant contends 
that h e is not bound b y the decree and that h e and h is minor s ister are 
e n t i t l e d to a hal f s h a r e of t h e land. T h a t i s t h e principal ques t ion for 
decis ion. 

A Div i s iona l B e n c h of this Court has he ld—and that ru l ing binds u s — 
that under the thesawalamai the husband h a s the s a m e r ight to m o r t g a g e 
property w h i c h forms part of the thediathetam property , after t h e pass ing 
of Ordinance No . 1 of 1911, as h e h a d before this Ordinance w a s enacted , 
and that the w i f e i s not a necessary party to a h y p o t h e c a r y act ion 
against t h e h u s b a n d o n a m o r t g a g e effected b y h i m in respect of 
thediathetam property, in order to m a k e her interest in the property b o u n d 
b y t h e decree (Sangarapillai v. Devaraja Mudaliyar1). I n that case, 
h o w e v e r , the w i f e w a s a l ive at t h e t i m e of the decree and thereafter . 
In fact, it w a s she w h o took the point that she w a s not b o u n d b y t h e 
decree en tered against her husband. In an earl ier case (Ambalavanar v, 
Kurunathan'), P o y s e r and K o c h JJ. he ld that w h e r e after the Jaffna 
Matr imonia l Rights and Inher i tance O r d i n a n c e of 1911 a' h u s b a n d 
mortgaged thediathetam property, a n d the m o r t g a g e e after the death of the 
wife put the bond in suit, w i t h o u t m a k i n g t h e m i n o r he irs of t h e w i f e 
w h o w e r e in possess ion part ies to the action, the he irs w e r e not b o u n d 
b y the hypothecary decree. 

Counsel for the respondent ques t ioned the soundness of th i s dec i s ion 
a n d also mainta ined that if w e accepted that decis ion, f >e present case 
is d is t inguishable b y reason of the fact that in that cat ' h e w i f e w a s 
dead at the t i m e t h e act ion w a s brought , w h e r e a s in thi . _\se t h e w i f e 
w a s a l ive and died on ly t w o m o n t h s before decree w a s entered . 

I a m unab le to appreciate th i s dist inct ion. I c a n see no g o o d 
reason for requir ing he irs to b e subst i tuted in cases w h e r e t h e w i f e d ies 
before the i n s t i t u t i o n . of the action, and not requir ing t h e m to b e 
subst i tuted in cases w h e r e she dies pend ing t h e act ion, if it is sought to 
'bind t h e m b y decree . In a case in w h i c h the w i f e i s a l ive at t h e t i m e 
of the decree, as in the Div i s iona l B e n c h c a s e I h a v e a l ready referred to , 
there is mani fe s t ly good logical foundat ion for ho ld ing that it w i l l b e 
sufficient to sue the h u s b a n d in order to b ind the w i f e too- Chief J u s t i c e 
Macdone l l based h i s finding to that effect o n t h e theory that t h e 
husband is the sole and i rremovable a t torney of h i s w i f e w i t h regard 
to a l ienat ions of thediathetam property b y sa le or m o r t g a g e and that for 
the purpose of such al ienat ion, t h e wi fe ' s p e r s o n a is " m e r g e d in t h a t 
of the husband and there can b e no r e q u i r e m e n t that she shou ld b e 
jo ined as a party to any m o r t g a g e act ion, because she cannot o n a n y 
correct analys i s b e described as a party separate from her h u s b a n d " . 
D a l t o n J. said, " h a v i n g regard to the p o w e r s of t h e husband in r e s p e c t 
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o f t h e c o m m o n property of the spouses to mortgage the w h o l e of t h e 
property, t h e w i f e i s not a necessary party to the action to m a k e her 
interes t in it bound by the decree . . . . This seems to m e a 
necessary inference or deduct ion from his powers to mortgage the w h o l e 
property ". 

I prefer m y s e l f to s tate the principle in t h e w a y in wh ich Dalton J. 
s tated it, for I find some difficulty in proceeding on the principle of the 
husband being " t h e sole and irremovable attorney of h i s w i f e " . But , 
i t must b e remembered that this power of the husband presupposes the 
e x i s t e n c e of a c o m m u n i t y of property b e t w e e n himself and h is w i f e , 
and that communi ty of property presupposes in turn the ex i s tence of the 
husband and wi fe . The death of e i ther husband or w i f e puts an end 
to that c o m m u n i t y for purposes such as those w i t h w h i c h w e are 
concerned in this case. In regard to the chi ldren, the posit ion of the 
husband or father is qu i te different. T h e m o m e n t t h e w i f e dies, there is 
n o c o m m u n i t y b e t w e e n h i m and h is children. T h e y der ive their t i t le 
from their mother , and their father as father has no control over their 
shares of t h e property. A s husband t h e posit ion he occupied in regard to 
h i s w i f e w a s quite different. In a case l ike the present, it is true that the 
children's share is l iable for the debts, but for that l iabi l i ty to b e m a d e 
effective the chi ldren m u s t be sued or m a d e part ies to a pending action. 
I, therefore, see no reason for dissenting from the v i e w taken in Ambala-
vanar v. Kurunathan, and as I have already observed, I do not think that the 
fact that in this case the w i f e w a s a l ive at the date of the institution of 
t h e act ion makes any difference. Counsel for the respondent a l ter
n a t i v e l y asked for relief under sect ion 11 of the Mortgage Ordinance, 
and I w o u l d h a v e acceded to this request but I find that there is 
n o t sufficient material on the record on w h i c h to e s t imate and assess 

v that relief. 
Mr. Perera, for the appellant, contended that the plaintiff had not 

a sked for rel ief under that sect ion and that h e could not ask for i t i n v i e w 
of t e rms of sect ion 35 of the Civi l Procedure Code. It is correct that 
i n the plaint no c la im w a s m a d e under section 11 of the Mortgage 
Ordinance , .but the quest ion w a s raised in issue 5. 

In regard to the content ion that such a claim is obnoxious to section 
35 of the Code, if t h e l e a v e of the Court w a s necessary for such a c la im 
to be put forward, t h e fact that the Court adopted and framed issue 5 
impl ies that it g a v e t h e requis i te leave. \ 

I w o u l d therefore set aside the decree of the District Judge and remit 
t h e case to h i m for the invest igat ion of the quest ion of the rel ief \ to wh ich 
t h e plaintiff i s ent i t led under sect ion 11 of Ordinance No . l ' o f 1927. 
T h e defendant-appel lant has succeeded on the quest ion argued, namely , 
w h e t h e r h e and h is sister w e r e bound b y the decree or not and h e is, 
therefore , ent i t l ed to t h e costs of appeal . I l e a v e the quest ion of t h e 
costs i n the trial Court to the District Judge w h e n h e is making h i s order 
o n t h e invest igat ion h e is directed to make . I w o u l d add that the 
defendant ' s minor s i s ter should b e du ly added a party defendant before 
t h e case goes further. 

FERNANDO A . J . — I agree. 
Set aside. 


