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[ I n the P rivy Council.]

1944 Present : Lord Thankerton, Lord Wright, Sir John Beaumont.

S E L L A S A M Y , A pp ellan t, and K A L IA M M A  et al., 
R espondents.

36 D. C.— (T est .)— Kandy 5,437.

Coital ion—Gift given in contemplation of marriage—Occasion of marriage—
Release of •property from collation—Burden of proof—Matrimonial
Rights and Inheritance Ordinance (Cap. 47), s. 35.
A gift given in contemplation of marriage is a gift given on the “  occa 

f jon of marriage ” , within the meaning of section 35 of the Matrimonial- 
Bights and Inheritance Ordinance and a child is bound to bring such a 
gift into collation whether the marriage takes place or not.

The burden of proving that the property was released from collation 
is on the person who asserts it.

^ ^ P P E A L  from  a ju d gm en t of the Suprem e Court-.-1

Cut. adv. vult.

N ovem ber 27, 1944. Sir J ohn B eaumont.—

T his is an appeal from  the ju dgm en t and decree o f the Suprem e Court 
o f the Islan d  o f  C ey lon  dated  Ju ne 17, 1941, affirm ing an order o f  
th e  D istrict C ourt o f K an dy, dated F ebruary  3, 1941, in proceedings 

*for th e adm inistration  o f  the estate o f  one P onniah  w ho died  in the year 
1936. T he appellant is the eldest son o f  P onniah  by  Kis first m arriage

« 42 N. L. R. 516.
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and th e  respon den ts are ch ildren  b y  a su bsequ en t m arriage. A fte r  th e 
death  o f  P on n iah , h is  w id ow  ap p lied  fo r  letters o f  adm in istration  to  h is 
estate w h ich  w ere granted  on  Ju n e  28, 1937, various m a tters , w hich, 
w ere in  d ispu te betw een  th e  parties, being  referred  to  a ju d ic ia l settlem ent. 
T h e  on ly  d ispu te w h ich  is re leva n t to  th is  ap pea l is  as t o  w heth er th e  
appellant is bou n d  to  bring  in to  h o tch p o t  in  th e  d istribu tion  o f  th e estate  
a g ift m a d e  to  h im  b y  his fa th er  on  N ov em b er  1, 1927. B o th  the low er 
courts have h eld  th at th e  ap p ellan t is  so bound.

T h e  re leva n t fa c ts  m a y  be  stated  shortly . T h e  ap pellant w as born  in  
th e year 1893, and in th e year 1926 h is  fa th er w as an xious th at h e shou ld  
m arry a cousin , b y  n am e P on n a m m a . O n S ep tem b er 7, 1927, th e  
ap pellant gave to  th e R egistrar o f  M arriages o f  th e  D iv is ion  o f  M ata le  
South  in the D istr ict  o f  M ata le  w ritten  n otice  th at a  m arriage w as in te n d e d  
to  be  h eld  w ith in  th ree ca len dar m on th s fro m  th e date th ereo f betw een  
h im se lf and P on n a m m a  w h o  w as described  in  th e  n otice . T h e  d eed  o f  g ift  
w hich  h as occa sion ed  th is d ispu te w as m a d e  on  N ov em b er  1, 1927, th at is 
during th e curren cy  o f  th is n o tice . I t  w as ex ecu ted  by  th e  d eceased , 
P onniah , and th e ap pellant, and it  states th at in  consideration  o f  natural 
offspring lov e  th at th e  deceased  h ad  tow ards th e  ap p ellan t in exp ectation  
o f  all necessary  aid and assistance from  h im  during th e d ecea sed ’ s life tim e  
and diverse other good  cau ses, th e  deceased  gave  u nto the ap p e lla n t as an 
absolute g ift  irrevocab le  on  any accou n t the im m ov a b le  p roperty  therein  
d escribed , o f the value o f  R s . 6 ,000 , su b je ct to  th e  d o n o r ’s life  in terest, 
and th e ap pellan t a ccep ted  th e  g ift. T h e  con tem p la ted  m arriage' d id  n o t , 
in  fa c t take p lace , and, a lth ough  th e don or liv ed  until th e  year 1936, he 
took  no step  to  reca ll th e  g ift.

T h e question  w hether th is g ift  is liable to  b e  brou gh t in to  h o tch p o t by  
the ap pellant in th e d istribu tion  o f  h is fa th e r ’ s estate  depen ds upon  th e 
construction  o f section  39 o f  O rdinance N o. 15 o f  1876 (su bsequ en tly  
rep laced  b y  section  35 o f  C h apter 47 in  th e R ev ised  L eg isla tive  
E n a ctm en ts  issued in  1938), w h ich  is in  th e fo llow in g  te rm s : —

“  Children  or grandch ildren  b y  representation  b ecom in g  w ith  their 
brothers and sisters heirs to  the deceased  parents a r e 'b o u n d  to  brin g  
in to  h o tch p ot or co lla tion  a ll th at th ey  h ave  rece iv ed  from  their d eceased  
parents ab ove  th e others, e ither on  th e o cca sion  o f  their m arriage or to  
advance or establish  th em  in  life , un less it  can  b e  p rov ed  th a t th e 
deceased  parents, either expressly  or im p lied ly , re leased  any  property  so 
g iven  from  collation  ” .

A lth ough  th e d eed  o f  g ift does n ot m en tion  th e con tem p la ted  m arriage, 
th e low er courts w ere clearly  righ t in ad m ittin g  ev id en ce  as to  th e  c ircu m 
stan ces in  w hich  th e  deed  w as ex ecu ted  and th e  state o f  th e  d o n o r ’ s ■ 
know ledge at that date. T h e p rin cip a l argum ent fo r  the ap pellan t b efore  
their L ord sh ip s  has been  th at a g ift ca n n ot b e  said to  h ave  been  m ade on  
th e  occasion  o f  a m arriage if in fa c t  n o m arriage takes p lace . I f  th e 
expression  “  on  th e occa sion  o f  th eir  m arriage ’ ’ b e  h e ld  to  m ean  on  the: 
happen ing o f  th e  m arriage, th e  occa sion  o f  th e m arriage and th e o cca s ion  
o f  th e g ift being  th e  sam e, such  a con stru ction  w ou ld  ru le  ou t th e  n orm al 
case  o f  a g ift  b y  a parent to  a- ch ild  m a d e  sh ortly  b efore  or a fter th e  c h ild ’s  
m arriage designed  to  h elp  the ch ild  to  set up  a m atrim on ia l h om e. S u ch
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gilts oan seldom  be  m ade u p on  the actu a l solem nization  o f  the m arriage. 
T h eir L ordsh ips agree w ith  both  the low er courts in thinking that this is 
t o o  narrow  a construction  to  be  p laced  upon  the section . T hey  th ink th at 
th e  relevant consideration  is w hat at the tim e o f  the g ift, w as the d on or ’s 
in tent. I f  th e m arriage or con tem p la ted  m arriage w as a factor inducing 
th e  g ift, then  the g ift w as m ade on  the occasion  o f th e m arriage, and, in  
th eir  L ord sh ip s ’ v iew , it is irrelevant that a m arriage, in fact, never took  
p lace . B o th  th e low er courts con strued  th e  section  in this sense, and so  
-construing it , h eld  as a fa c t th at the g ift w as oh  the occasion  o f  th e  
m arriage. T heir L ordsh ips see n o reason  for departing from  their norm al 
p ra ctice  o f n ot interfering w ith  a con cu rrent finding o f fact.

I t  was further argued th at the donor im plied ly  released the property 
given  from  colla tion  w ith in  the last sen ten ce o f the section, because, during 
th e n ine years in  w hich  he lived  a fter the date o f the gift, he took n o steps 
to  reca ll it. O nce it b e  a ccep ted  th at the g ift w as m ade on  the occasion  
■of the m arriage the burden is u pon  the appellant to  prove that the pro
p erty  w as released from  co lla tion  and there are concurrent findings o f 
fa c t  b y  th e low er cou rts th at there w as no such release; these findings 
again  th eir  L ordsh ips a ccep t.

T heir L ordsh ips w ill h u m biy  advise H is  M ajesty  that th is appeal be 
d ism issed  and that the ap pellant pay  the respondents' costs  o f the appeal.

A ppea l dism issed.


