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Power of attorney—Must be construed strictly—-Construction of general words therein—
Recitals control operative part— Civil Procedure Code, s. 25 (b).

The. recitals in  a  power of a ttorney sta ted  th a t  as the principal could no t 
look after the landed properties or manage or collect their income she was 
desirous of conferring th a t power on the attorney. The operative part, 
however, contained general words which purported  to  confer unrestricted 
powers. In  an  action institu ted  by  the agent in  th e  principal’s nam e to  
vindicate ownership against a  trespasser and to  recover damages from  him  
for alleged encroachment on certain  premises belonging to  the principal—

Held, th a t a  power of a ttorney m ust be construed stric tly  and th a t  the  
special term s in  the  recitals controlled the general words in  th e  operative part. 
The agent, therefore, had  gone beyond her au thority  in  in stitu ting  the  action 
when, in  fact, her power was lim ited only to  the m anagem ent of th e  properties 
of the principal.
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^L PPE A L  from an order of the District Court, Negombo.

S .  J .  V . C h e lva n a ya k a m , Q .C ., with C . C h e lla p p a h , for the defendant 
appellant.—The question is whether the power of attorney given by 
plaintiff to her attorney is sufficient to maintain this action. Where 
an act purporting to be done under a power of attorney is challenged 

' as being in excess of the authority conferred by the power it is necessary 
to show that, on a fair construction of the whole instrument, the authority 
in question is to be found within the four comers of the instruments, 
either in express terms or by necessary implication—B r y a n t, P o w is  a n d  
B r y a n t,  L td . v . L a  B a n g u e  D u  P e u p le 1. A power of attorney is construed 
strictly. The recitals govern the whole purpose of the power—D a u b y  
v . C o u tts2. The special terms of a power of attorney prevent general 
words from having an unrestricted general effect—H a r p e r  v . G odsell 3. 
In  the present case the attorney was given specific powers, namely, to 
manage and collect the income of plaintiff’s property in the Negombo 
District. The power to sue was given only in respect of the matters 
specifically authorised. It did not extend to include the institution 
o f an aetion to vindicate ownership against a trespasser.

B . B .  W ik ra m a n a y a k e , Q .C ., with M . I .  M .  H a n iffa  and M . M a r k h a n i,  
for the plaintiff respondent.—Sections 24 and 25 of the Civil Procedure 
Code are applicable to the present case. The only question is whether 
the power of attorney is a “ general power ” within the meaning of 
section 25 (b ). The cases cited for appellant apply to special powers 
o f attorney. All that section 25 (b) requires is a general power 
o f attorney to appear in Court. See L a n k a  E s ta te s  A g e n c y , L td .  
v . W . M .  P .  Corea.*

S . J .  V . C h e lva n a ya k a m , Q .C ., replied.

C u r. a d v . vu lt.

June 27, 1952. P u l l e  J.—

This action instituted on the 17th October,. 1949, comes up in appeal on 
a preliminary point raised by the defendant that the action is not properly 
constituted. The allegation against the defendant, who is the appellant, 
is that he encroached on premises No. 89, Main Street, Negombo, belong
ing to one Anna Pearl Fernando and caused damage. One of the 
defences raised was that the attorney of Anna Pearl Fernando, one 
G. Alice Fernando, who purported to file the action in the name of her 
principal had no authority to do so.

Defendant’s counsel conceded before the trial Judge that the terms 
o f the power of attorney in favour of G. Alice Fernando were wide enough 
to enable her to institute the action, but submitted that, as Anna Pearl

i  (1893) A . G. 170.
- (1885) 29 Ck. D. 500.

» (1870) L . R . 5 Q. B . 422.
* (1951) 52 N . L. R . 477 ; 45 C. L . W. 33.
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Fernando was in  Ceylon, the attorney could not act tinder that power 
The submission was rejected and the preliminary issue was answered 
against the defendant. At the hearing of the appeal learned Queen’s 
Counsel appearing for the defendant confined him self to the argument 
that upon a proper interpretation of the power of attorney G. Alice 
Fernando did not have any authority under it  to institute the action.

Recitals in a power o f attorney control its operative part, D a u b y  v . 
C o u t t s There are three recitals in the power which read as follows :

“ Whereas I  am the owner of several landed properties at Negombo.

“ And whereas I  am unable to look after the said properties personally, 
as I  am at present living at Lindula.

t! And whereas I  am desirous of appointing a fit and proper person to  
manage the said properties and to collect their income.”

The intention of the principal which one can gather from the recitals 
alone is that as she personally could not look after the landed properties 
or manage them or collect their income, she was desirous of conferring 
that power on the attorney. The operative part contains several clauses 
of which it is not necessary to take note of more than two. The first 
o f these provides,

“ To appear for me before any court or courts of justice in the said 
Island either as plaintiff, defendant or intervenient and to sign and 
grant all necessary proxy or proxies to any Proctor or Proctors 
. . . . and prosecute or defend any suit or other proceedings now or
hereafter to be brought by or against me . . . .” . The second reads,

“ Generally to do, execute and perform all such further and other 
acts, deeds, matters and things whatsoever which my said attorney 
shall think necessary or proper to be done in and. about or con
cerning my business, estates, lands, houses, debts or affairs as fully 
and effectually to all intents and purposes as I  might or could do 
if  I  were personally present and did the same in my proper person, 
it  being my intent and desire that all matters and things respecting 
the same shall be under the full management, control and direction 
of my said attorney.”

Now the law applicable to the construction of general words in a power 
o f attorney is laid down in the cases of H a r p e r  v . G o d s e ll2 and B r y a n t  v .  

L a  B a n q u e  d u  P e u p le  3 cited at the argument and is conveniently su m -  
marised in Article 36 of B o w s te a d  o n  A g e n c y , 9 th  e d it io n , p .  5 9 .

General words do not confer general powers, but are lim ited to the 
purpose for which the authority is given, and are construed as en- 
larging special powers when necessary, and only when necessary, for 
that purpose.”

2 {1870) L. B. 5 Q. B. 432.
3 (1893) A . C, 170.

1 (1885) 29 Ck. D . 500.
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In the former case Blackburn J. said at p. 427,

“ The special terms of the first part of the power prevent the general 
-words from having an unrestricted general effect. The meaning of 
the general words is cut down by the context in accordance with the 
ordinary rule of e ju sd e m  g en eris

Was it necessary for the proper management of the landed properties 
of Anna Pearl Fernando that her attorney Should bring the present 
action 1 The word “ management ” could hardly be extended to include 
the institution of proceedings in a Court of law by the attorney in the 
principal’s name to vindicate ownership against a trespasser and to 
recover damages.

The contention on behalf of the respondent is that G. Alice Fernando 
came within the class who are described in section 25 (b) of the Civil 
Procedure Code as “ persons holding general powers of attorney ” and 
that the power of attorney in question answered the description of a 
general power, even though it did not in terms or by necessary implication 
authorize the institution of the action. Reliance was placed on a 
passage in the judgment of Gratiaen J., in the case of L a n k a  E s ta te s  
A g e n c y , L im ite d  v . W . M .  P .  C o r e a 1 which reads,

“ I  do not think that section 25 (b ) of the Civil Procedure Code was 
intended to refer only to persons who hold general powers of attorney 
authorising them to represent the principal in -'every conceivable 
kind of legal proceedings.”

This observation was made in a case in which it was not disputed 
that the power of attorney authorized the agent to institute an action 
for the ejectment of a tenant. The point taken on behalf of the tenant 
was that the power of attorney was a special power and not a general 
power within the meaning of section 25 (b) of the Code. This does not, 
in my opinion, help the respondent. An agent who wishes to sue in the 
name of the principal must first satisfy that he has the authority to sue 
under the power of attorney. This is essentially a question of inter
pretation of the document. However wide may be the extent of the 
powers and the range of subjects to which those powers relate, if, applying 
the rules of construction of powers of attorney, one cannot read into the 
document an authority to institute the particular suit in question, then 
such a suit must fail.

Applying the proper tests and especially the test that a power of attorney 
must be construed strictly I  come to the conclusion that the agent has' 
gone beyond her authority in instituting the action.

The order appealed from should be set aside and the action dismissed 
■with costs here and below payable by the attorney.

N a g a l i n g a m  S.P.J.—I agree.

A p p e a l  a llo w ed .

1 (1951) 52 N . L . R . 477 ; 45 C. L . W. 33.


