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Sub-section 2 of section 11 of tho B uddhist Temporalities Ordiiutrtco 
jirov idos:—

Whenever a nomination is duly  mado under sections 9 or 10 and roportod 
to tho Public Trustco i t  shall be tho d u ty  of tho Public Trustco to  fo r th 
with issuo a letter of appoin tm ent to  tho person so nom inated unless 
such appointment would eontraveno the provisions of this Ordinance.

Sub-section 3 (6) further provides :—
Whenever by reason or any disputes ns to tho person entitled  to  m ake 
such nomination moro than one person is reported to tho Public T rustee 
ns having been duly nom inated trustco  o f any  temple, the Public T rustco  
shall, pending a legal nom ination, . . . . if he thinks fit p ro v i
sionally appoint ns trustee any person duly  qualified.

Defendant, the Public Trustee, refused to  issue a  letter of appo in tm en t to  
tho p lain tiff when the hitter was nom inated  ns Trustco of S ripadnsthana by  
D. who was duly elected on February 18, 1934, ns Yihnrndhipnthi of S ripadas- 
thana. Ho alleged, on clearly untenable ground, th a t tho office of V iharadhi- 
pnthi had been duly filled by tho election of one It . on Fobruary 14, 1934, an d  
th a t It. had made his own nom ination to tho trusteeship. In  these 
circumstances plaintiff sued tho Public T rustco  asking (1) for a declaration  
th a t ho was tho duly appointed Trustco o f Sripadasthana, and (2) th a t  tho  
Public Trustee be directed to  issuo to  h im  a le tte r of appointm ent a s  such 
Trustee.

Held, (F ebxaxdo , A.J., dubitante), th a t  i t  was wrong to refuso tho p lain tiff 
relief on the ground that ho should have applied for a  w rit of M andam us ; 
tho D istrict Court had jurisdiction to  g ran t in a  regular action the reliof for 
which the plaintiff' prayed, if it found th a t D. was tho properly elected 
Viharadhipnthi.

Custom and procedure relating to tho election of tho Viharadhipnthi o f  S ri
padasthana in tho K atnapura D istric t o f th e  Province of Sabaragam uw a 
reviewed.

_ /\_ P P E A L  from a judgm ent o f  th e  D is tr ic t  C ourt, Colombo.

/ / .  IF. J a i/eu a rd en e , Q .O ., w ith  IF. I ) .  G u n a sek era , M . L . de S i l v a  an d  
C . E .  J a i/eu a rd en c , for tho p la in tiff  ap p e llan t.

H . A .  W ijenuinnc, Crown C ounsel, w ith  
for tho  d efendant respondent.

V. T en n ekoon , Crown C ounsel, 

C u r. a d v . u n it.

D ecem b er lo ,  19.34. S .vxsoxr, J .—

T h e p lain tiff-appellant sued  th e  P u b lic  T ru stee  (th e  d efen d an t-resp on -  
•dent) ask ing  (1) for a declaration  th a t  lie  is th e  d u ly  appointed. T r u ste e  o f  
S rip ad asth ana in the R atnapura D is tr ic t  o f  Sabaragam uw a P ro v in ce  a n d
(2) th a t  th e  P ublic T rustee bo d irected  to  is s u e  to  him  a  le tter  o f  a p p o in t;  
m e a t  as su ch  Trustee. The p la in tiff  c la im ed  th a t  o n th e  9th  M arch, 1947 , 
h e  w a s  nom in ated  as Trustee b y  M orontu du w e Sri D ham m anan da N a y a k a  
-Thera, th e  d u ly  appointed N a y a k a  T h era  o f  S ripadasthana, w ho rep o rted  
su c h  nom ination  to the P ublic T rustee b u t th e  P u b lic  T rustee re fu sed  t o  is su e
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a  le tter  o f  ap p o in tm en t to h im . The P ub lic  T rustee in  his.answ er denied  
th a t  D h a m m a n a n d a  'J’Jiera had  any legal r ig h t to  th e  office o f N av ak a  
T hera o f  Sripadast-hnna, and the legal ca p a city  to  nom inate the p lain tiff a s  
T ru stee . H e  d en ied  th a t  th e  refusal b y  h im  to  issu e  a letter o f  appoint
m e n t w a s w rongfu l. .Another defence raised  w as th a t  tho D istrict Court- 
h ad  n o  jurisd iction  to  entertain  th is action  in th e  absence o f  any provision  
in  t h e  B u d d h ist  T em poralities Ordinance (Cep. 222), conferring juris
d ic tio n  on  su ch  Court in  a case whero th e  P u b lic  T rustee has refused to  
issu o  a  le tte r  o f  ap p o in tm en t in term s o f  sec tio n  11 o f  that Ordinance.

I t  is  com m on  ground th a t according to  cu stom  th e  right to appoint th e  
K a y a k a  T h era  o f  Sripadasthana is v ested  in  th e  p riests o f  th e  Mai watt a 
B ranch  o f  th o  S iam ese S ect resident in  th e  R atn ap u ra  D istrict (as it  w as  
th en  called ) or Sabaragam uw a Province (as i t  is now  called) who elect one 
o f th e ir  n u m b e r ; a  further qualification is  th a t  th e  priests exercising  
th is  r ig h t m u st bo ordained priests. T he jud gm en t o f this Court in  
V a n ti e rs t ra a te n ’s  R e p o r ts , p a g e  216 , provides a  u sefu l starting point for a  
rev iew  o f  th e  ea r ly  h isto ry  o f  th is  office. T h e jud gm en t o f  1S71 decided  
th a t  H ik k a d u w a  Sri Sum angala The.ro h ad  been  d u ly  elected, and ho  
con tin u ed  in  office t ill  h e  d ied  in  1911. T here th e n  arose a disunite betw een  
th e  K a ra k a  M aha Sangha Sabhawa and  th e  M alw atta  priests o f  th e  
R a tn a p u ra  D is tr ic t  as to  how  his successor sh ou ld  b e chosen. A  se tt le 
m en t o f  th o  d isp u te , k now n  as tho V aughan S ettlem en t, was arrived a t on  
7 th  D ecem b er , 1911. I t  purports to  bo a d ecision  o f  th e  Karaka M aha  
S a n gh a -S ab h aw a  in  th e  follow ing term s :—

T h a t th o  H igh  P riests appointed b y  our M aha Sangha Sabhawa for  
th e  S abaragam u w a D isaw en y  or th e  D istr ic t  o f  R atnapura do hold a  
m ee tin g  o f  our sectio n  o f  theS iam ese sec t resid en t in  R atnapura D istrict  
a t  a  su ita b le  p lace  in  th e  D istr ic t for th e  e lec tion  o f a high priest for  
A d a m ’s P eak  ancl th a t th e  signatures o f  th o se  present at them eoting  in 
fa v o u r  o f  th e  d ifferent applicants ho ob ta in ed  and  forwarded w ith th e  
re sp ec tiv e  a p p lica tio n s  and th e  lis t  o f sign atures ; th ey  be carefu lly  
ex a m in ed  b y  us and  th e  candidates for w hom  a m ajority  of vo tes h a s  
b een  g iv en  be d u ly  appointed  H igh P riest c f  A d am ’s Peak and that- an  
A c t o f  A p p o in tm en t be issued  by us and  th e  G overnm ent be inform ed  
o f  su ch  a2>pointm cnt. ”

I t  w as s ign ed  b y  tlie  M ahanayake T hera and  tw o Anu N ayaka  
T hcras o f  M alw atta  V ihara before- the G overnm ent A gen t, Central Province. 
A n  e lec tio n  w a s h eld  on  21st January, 1912, a t w hich  Paragala Sobitha  
T h era w a s e lected . I t  w ould appear th a t a  lis t  o f  th e  priests qualified to  
v o te  w as se n t to  th o  M ahanayaka Thera som e d a y s  before the election so  a s  
to  o b v ia te  su b seq u en t objections to  tho q ualifications o f  electors, an d  
h e  h a d  th e  l i s t  p rin ted  after perusal. T h e  M ahanayaka Thera h ad  
in form ed  th e  G overn m ent A gent, Central P rov in ce , th a t i f  a priest w ith  
th e  n ece ssa r y  qua lifica tions attended  th e  e lec tio n  h is  nam e would be added  
to  th e  l is t  o f  v o ters a fter  inquiry in to  h is  cla im s. I t  was also agreed  
b etw e en  th e  G overn m ent A gent, C entral P rov in ce, an d  th e  M ahanayake 
T h era  th a t  th e  e lec tio n  should  be b y  ballot-, a  l is t  o f  voters being sen t t o  
th e  la tte r  to g eth er  w ith  th e  result o f  th e  e lec tio n . On receipt o f  the report-
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o f  th e  e lec tio n  th e  Sabh aw a m e t  an d  a p p o in ted  S o b ita  Thera an d  ask ed  
th e  G overn m ent A gen t to  a ccep t h im . H e  fu n ction ed  as N aj'ako  T h era  
u n til ho  d ied  on 29th  N ovem b er, 1912.

T h e  e lection  o f  h is  su ccessor to o k  p lace o n  9th  F ebru ary , 1913, and  R a m -  
b u k p oth a  P annasara T hera -was e lec ted . A  report o f  th e  proceed ings w as  
s e n t  to  th e  M ahanayake T hera b y  th e  G overn m ent A gen t, S abaragam uw a, 
a n d  i t  d isc lo sed  th a t  a  d isp u te  h a d  arisen  a t  th e  e lec tion  ov er  th e  q u a lifi
ca tio n  o f  certain  p riests . A p p a ren tly  th e  p resid ing  H igh  P r iest had  g o n e  
b eyon d  considering w heth er th e y  h a d  th e  m in im um  q ualifications required  
o f  an  elector, and d isqualified  tw e n ty  p riests . T h e G overn m ent A gen t  
asked  th e  Sabhaw a to  inquire in to  th e  q u estion  o f  th e  rights o f  these-priests  
an d  to  d ecide w hether th e  e lec tion  sh ou ld  sta n d  or be se t  aside. T h e Snn- 
g h a  S abhaw a accord ingly considered  th e  m a tter  and  reported  to  th e  G o v 
ern m en t A gen t th a t  th e y  had  ap p o in ted  R am b u k p oth a  P annasara T hera as  
N a y a k a  Thera o f  S rip adasth ana  an d  asked  th e  G overnm ent A g en t to  
a cce2>thim , w hich th e  G overn m ent A gent d id . R am b u k p oth a  d ied  in 1920.

T h e  com pilation  o f  a  l is t  o f  v o ters p reparatory  to  th e  e lec tion  o f  a 
su ccesso r  seem s to  h a v e  en gaged  th e  a tte n t io n  o f  certain  priests. U rap o la  
K a tn a jo th i T hera w ho con tested  th e  e lec tio n  w ith  M orontuduw e D h a m -  
m ananda T hera forw arded a  lis t  to  th e  M ahanayake Thera in 1925, s ta tin g  
th a t  ho tried  in  three w a y s  to  m a k e  a  correct lis t , v iz ., by  in form ing th e  
l ik e ly  can d idates, by  in form ing th e  R a tem a h a tm a y a s, and  b y  in v it in g  th e  
v o ter s  (through n o tices in  th e  P ress) to  sen d  in th e ir  nam es. H e  su g g ested  
th a t  i f  a n y  n am es have b een  om itted  th e y  can  be added  after reference  
h a s  been  m ade to  th e  L ekam  M itiya . H is  le tter s  show  ih a t  h e  w as  
en d eavou rin g  to conform  to  th e  w ish es o f  th e  Mali a  fe'angha Subhav a. B u t  
d ifficu lties seem  to  h a v e  e x is te d  in  regard  to h o ld in g  a  m eetin g  to  e lect  
a  N a y a k a  T hera and  th e  G overnm ent A gen t, Sabaragam uw a, w rote to  th e  
M ah an ayaka Thera in  1929 su g g estin g  th a t  th e y  m ig h t be overcom e i f  th e  
la tte r  w ou ld  call th e  m eetin g  an d  p reside ov er  it .  N o  election  w a s  held  
th a t  year. E v en  in 1931 th ere  s t i l l  seem s to  h a v e  been som e d ifficu lty  
a b o u t the preparation  o f  th e  l is t  o f  vo ters. D h am m arak itta  T h era , a 
w itn e ss  ca lled  by th e  P u b lic  T ru stee , w rote in  th a t y e a r  to  M orontu duw e  
S ri Dham m ana-nda Thera p o in tin g  o u t th a t  l: a  l is t  d ev o id  o f  d e fec ts  such  
as om ission s and ad d ition s is a w ork o f  th e  u tm o st n e ce ss ity  !\  H e  a lso  
g a v e  expression  to  certain  v iew s as to  how  th e  e lig ib ility  o f  a vo ter sh o u ld  
be decided .

On 1st N ovem b er, 1931, th e  B u d d h ist T em p ora lities O rdinance, (Cap. 
2-22), cam e in to  operation . I t  con ta in ed  p rov isio n s for th e  com p u lsory  
reg istra tion  o f  B u d d h ist p riests . A ccord ing  to  th e  am ended  form  s e t  out 
in  th e  Sch ed ule , ap p lica tion s for reg istra tion  had  to  be se n t in  d u p lic a te  to  
tho  R egistrar-G eneral, cou n tersign ed  b y  the M ahanayake Thera (or N ayake- 
T h era  in  th e  case o f  a  se c t  w h ich  h a d  no  M ah an ayake Thera) o f  th e  N ik a y a  
or th o  D istr ic t  N a y a k e  o f  th e  N ik a y a . T h e  R egistrar-G eneral w as  
ex p e c te d  to  reta in  a cop y  an d  scu d  th e  o th er to  th e  M ahanayake T hera or 
N a y a k e  T hera, as th e  case m a y  be. T h e cou n tersign ature w as o b v io u s ly  
in ten d ed  to  ensure th a t  a  resp on sib le  person  h ad  scru tin ised  th e  a p p lic a 
t io n  before it  w as filed b y  th e  R egistrar-G eneral and  entered  in a reg ister  
to  be k ep t b y  him . I t  w as w ith  th is  ob ject th a t th e  Sch edule a s o r ig in a lly
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en acted  was am ended on 11th March, 1932, for according to  th e  form  as  
originally  enacted it^was sufficient i f  th e  application  was countersigned b y  
th e  R obing  or Ordaining T utor. B u t in sp ite  o f  the clear provisions o f  th e  
O rdinance th e  Registrar-G eneral, w ith  th e  concurrence o f  th e  A iinister 
o f H om e Affairs, seem ed in ten t on countenancing a contravention  o f  th e  
requirem ents o f  th e  Ordinance by perm itting priests who were not- a u th o 
rised  to  do so  to  countersign tbe applications for registration. H o  p er 
s is ted  in  accepting applications which d id  n ot com ply w ith  th e  
sta tu to ry  requirem ents. On Gth N ovem ber, 1932, theM ah anayak e Thera  
w rote  to  th e  R egistrar-G eneral:—

U posh ita  Pasparam aya., 
K an d y ,

Gth N ovem ber, 1932..

T he Registrar-General, 
Colombo.

. Sir,

L is t  o f  R eg istered  B h ik k u s

I  have the honour to  request 3’ou to  be good enough as to  furnish me- 
• or th e  G overnm ent A gent, Sabaragam uw a, w ith  an accurate lis t  of' 

U pasam pada B hikkus resident in  th e  R atnnpura D istrict w hose n am es  
h a v e  been duly  registered under Ordinance N o . 19 o f  1931.

T he absence o f  th is lis t  has now  becom e th e  on ly  obstacle in  th e  w a y .  
o f  electing a X ayak e Thero for A d am ’s P eak  w hich p ost h as been va ca n t  
for several years and can not be k ep t vacan t any longer as there is a. 
popular clamour for an early  appointm ent.

I  use th e  words accurate and d u ly  in paragraph 1 d elib erately  as a 
' copy o f a list purported to  have been sent by you  to th e  G overn m ent • 

A gent, Sabaragam uwa, has reachodm e through X ayakeT h ’ero o f  S abara
gam uw a, and th is lis t  is  a  curious on e as apart from  seven  n am es  
appearing tw ice each I  a lso  see therein  th e  nam es o f  a large num ber o f  
B hikkus w hose applications for registration  h ave n ot been  counter-' 
signed  either by the N a y a k e  Thero o f  Sabaragam uw a or by m o a lth ou gh  
I  m ade it  quite clear to  th e  B hikkus o f  m y  sec t b y  notification  in  th e  
papers and otherw ise th a t all ap p lications for registration  should  be  
countersigned either b y  m e or by th e  D istr ic t N a yak a  T hero o f  th e  
D istr ic t in  which th e  applicant- resides. I  m ay  m en tion  in c id en ta lly -  
that- i t  is not on ly  because o f  the considerable am oun t o f  error and  d is -  • 
crepancy which m ay creep in to  th e  register by your accep tance o f  ap p li
cation  form s n o t correct lj- countersigned (the in ten tion  o f  th e  O rdi- . 
n ance being obvious from  th e provision  at th e  end o f  the 2nd  page o f  th e  
printed  application  form ) but a lso  in  th e  in terests o f  d iscip line an d  
proper adm inistration  o f  m y  largo sect th a t I  in sisted  and  d o  
in sist now  that all ap plications should  be countersigned a s a foresa id .
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I  w ould  therefore sp ec ia lly  p oint o u t th a t  a  l i s t  y o u  w ill bo good  
enough to  furnish  sh o u ld  include the nam es o f  o n ly  th o se  B h ik k u s whoso  
applications h a v e  been  countersigned eith er b y  th e  C h ie f H ig h  P riest c f  
Sabaragam uw a or b y  m e.

I  a m , S ir,

Y o u rs fa ith fu lly ,

(Sgd.) P a h a m u n n c  S ri S um angala  

(In  S in h a le se)

Maha X a y a k e  T h ero  o f  M alw atte .

I  quote th is le tter  in  full a s it  show s p lain ly w ith  w h a t in te n t io n  the M aha- 
nayako T hera w as in s istin g  on strict com p lian ce w ith  th e  O rdinance. 
There follow ed  furth er correspondence betw een  th e  R egistrar-G eneral 
and the M ahana3rak c T hera w hich indicates c learly  th a t  w h ile  th e  M aha- 
nayake T hera w as in s istin g  on registration accord in g  to  th e  p rovisions o f  
the Ordinance th e  R egistrar-G eneral (lid not th in k  su ch  com p lian ce w as 
an essential req u isite  o f  registration .

The M ah anayake T h era  caused  a notice to  be p u b lish ed  in  th e  issu e  o f  
the S in h a la  B a u d d h c iya  o f2 S th  January, 1 9 33 ,h ead ed  “ V oters concerning  
the Xayakc-ship o f  S rip ad asth an a  I t  draw s a t te n t io n  to  an  order m ade  
by him w itli regard to  th e  certify in g  o f  the d eclaration  form s an d  requires  
those w ho h a v e  n o t  com p lied  w ith  the order to  se n d  certa in  ])articulars 
about th em selves for com parison  w ith  the L ekam  M itiy a  ; i t  s ta tes  th a t  
those w hose c la im s aro estab lish ed  w ill h ave th e ir  n a m es en tered  in  the  
lis t  o f  voters, w h ile  th o se  w ho  do n o t com ply w ith  th e  requ irem en ts se t  
out in the n o tice  by th e  10th February, 1933, w ill n o t  be p erm itte d  to  ta k e  
part in a n y  a c ts  co n n ected  with. Sripadasthana “ a s th e  p erm an en t resi
dents o f  R atn a p u ra  D is tr ic t  belonging to  our X ik a y a  I t  w ill th u s b e  
seen th a t th o se  p r iests  w ho h ad  failed to  com ply  w ith  th e  earlier order, o f  
the M ahanayake T hera w ere as a last- op portu n ity  g iv e n  tw o  w eek s within, 
which to  h a ve th e m se lv e s  included  in  th e  lis t  o f  v o ter s  b y  send ing  th e  
required p articu lars an d  prov in g  them selves to  be e lig ib le . B earing in  
m ind what- h ad  h ap p en ed  earlier I  do not consider th is  to o  sh o rt  a  tim e for 
the purpose, nor h as a n y  w itn ess  been called to  sa y  th a t  h e  w a s n o t  aw are  
o f these requ irem ents. On the 2Sth April, 1933, th o  M ah an ayak e T hera  
again appealed  to  th e  R egistrar-G eneral to  rem ove from  h is  register tho  
declarations w hich  had been  im properly cou n tersign ed . In  liis le tter  ho  
cpiotes in stances o f  d eclaration s which had not been co u n ters ig n ed  correctly  
and contained  in correct en tries. H e p oin ted  o u t th a t  “  o th erw ise  there  
will be serious lit ig a tio n s  an d  troubles am ong th e  B h ik k u s  o f  th e  (R atn a 
pura) D istrict an d  th ereb y  w e w ill also h ave to  face  in n u m erab le  troubles ’’ 
and concludes “  T herefore w e wish to  rem ind y o u  a g a in  th a t  i t  is y o u r  
d u ty  according to  law  to  return  those declaration  p a p ers to  th e  resp ectiv e  
Bhikkus ” . On 7 th  O ctober, 1933, a resolution w a s p a sse d  b y  th e  K araka  
M alia Sangha S ab h aw a in  th e  follow ing term s :—

■ “ In  accord ance w ith  th e  Order o f  Sangha issu e d  on  th e  d ecision  o f  our 
K araka M aha S an gh a S abh a  in  connection  w ith  th e  reg istration  o f
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‘ B hikkus under th e  S ection  41 o f  the N ew  Buddhist T em p oralities Ordi- 
• nance, the Bhikkua h ith erto  registered as belonging to  ou r M alw atte  

Vihara section  and p erm an en tly  resident in  the B atnapura  D istr ic t  and  
w ho liad obtained th e  certification o f the Chief H igh  P riest o f  the  
Sabaragam uwa P rov in ce or th at o f  the Mahanayako T h ere  sh o u ld  be  
recognised as voters regarding the Xayakaship o f  S ripadastliana  or as 
our Bhikkus resid en t in  R atnajm ra District. A n yon e w h o  d oes not 

. accep t the Order o f  Sangha docs not possess any claim , pow er, right or 
responsibility  as one o f  our B hikkus o f Batnapura D istr ic t . T herefore, 
th e  lis t  o f  B hikkus w ho  w ere registered as above, should  be sen t to  the  
C hief H igh Priest- o f  Sabaragam uwa Province, certified as th e  list o f  
voters regarding th e  N ayakash ip  o f  Sripadastliana."

T he list o f  voters prepared in  accordance with this resolution has been pro
duced. I t  is d ocum ent D  1 dated !Jtb October, 1933, which w as published  
in  th e  is su co f th o S h th a la  B a u d d h a y a  of.13th January, 1034. It w as ce r ti
fied  as correct by th e  M ahanayako Thera. B y  Iris le tter  to  th e  E d itor  
o f .th e  D in a m in u  and p u b lish ed  in the issue o f 10th Ja n u ary , 1934, the 
M ahanayako Thera exp la in ed  th a t the list o f voters com piled  in accordance  
w ith  the resolution o f  th e  Sabhaw a was sent to the C hief P riest o f  the  
B atnapura D istr ic t for th e  purpose o f sum m oning a m eetin g  to  elect a 
Viiiaradhipathi for Sripada. H e stated  further that it m u st b e considered  
tho' final list, and  that no p riests w ho failed to com ply w ith  th e  resolution  
referred to w ould h a v e a n y  righ t to  interfere in anv m atter con n ected  with  
th e  adm inistration o f  Sripada, nor w ould anyone elected  b y  th e  v o te s  o f  
such, priests lie recognised  b y  him  as Viiiaradhipathi o f  Sripada. T he  
need  for such a- le tter  obv iously  arose from the m ove on  th e  part o f  
certain priests and  laym en  to  hold a m eeting— which w as in  fact held  on 
14th February, 1934— in dep end en tly  of the Sabhawa. for tho v ery  purpose  
o f electing a V iiiaradhipathi.-

A  m eeting to  e lect a  V iharadliipathi of Sripadastliana w as fixed  to  be 
held  a t  Iviriclla P ahala  P an sa la  on  ISth  February, 1934, a t  S'- 30 a .m . and  
n otices of that m eetin g  w ere published in the D in a m in a  n ew spap er of 
22nd  January and 2n d  F ebruary , and in tho Sinhn la■ B a u d d h a y a  o f 3rd 
Fobruary, by Moront u du w e Dhanunananda Thera as C hief H ig h  Priest- 
o f Ratnapura D istrict- I t  w as stated  in the notices th a t  it  w ou ld  be a 
public m eeting of p riests h av ing  th e  qualifications an il right- to  vote'" . 
"When read in  th e  ligh t of th e  M ahahayake'sletter of 10th  Ja n u a ry , 1934, 
an d  th e  earlier n o tice  o f 2$ th  January, 1933, the plain m ean in g  of these  
n otices is that o n ly  th o se  w hose nam es appeared in  th e  list p u b lish ed  on 
]3 th  January, 1934, need  a tten d  that m eeting as v o tc is .

F or the Public T rustee it  w as urged before us that a s a  resu lt o f these  
notices having been p u b lish ed  in  those terms priests w h o  h a d  th e  right- 
to  v o te  were dep rived  o f th a t  right by  the Sabhawa, w h ich  had  n o  right 
to  prepare a list or im p ose  conditions to be- satisfied before a n am e w as  
inserted  in th e  list ; so  lon g  as a priest posscssod th e  q ua lifica tions laid  
clown in the A dam ’s  P eak  judgm ent of lS T l.h e  should h avo  beon perm it ted  
to  vote- and tho n o tices conven in g tho m eeting of IS th  F eb ru ary , 1934. 
should  have sta ted  so  in  clear term s. For tho p la in tiff i t  w as su bm itted  
th a t  a list of v o te r s .is  a necessary prerequisite o f an e lec tio n , an d  th e
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S ab h a w a  w a s th e  proper au thority  to  d ccid o  h ow  th e  lis t  should  bo co m 
p iled . T h e  Sabh aw a ■ resolution  o n ly  declared  th a t priests w ho  
cla im ed  a  r ig h t to  v o te  should su b m it th e ir  cla im s in  a certain  w a y  an d  
b y  a  certa in  d a te , and  no priest w ho  cla im ed  to  be a m em ber o f th e  
M alw atto  s e c t  sh ou ld  ob ject to  su ch  a ru le  la id  dow n b y  tho g o v e r n in g  
b o d y  of th a t  scc-t. T h e learned D is tr ic t  J u d g e  to o k  tho v iew  th a t tho  
prep aration  o f a lis t  w as n o t n ecessary  ; h e held  th a t th e  effect o f  th e  
p u b lica tion  o f th e  notices and le tters I  h avo  referred to  w as to  d isfranchise  
sev era l p r iests  m erely  becauso th e y  d id  n o t conform  to  the orders o f  th e  
.Sabhawa w ith  regard to  the m anner o f  g e tt in g  th eir  registration  form s  
cou n tersign ed , an d  th a t tho Sabhaw a h a d  no  pow er to  p revent th em  
from  v o tin g . H o  a lso  held  th a t sev era l p riests  w hose nam es appeared in  
th o  reg ister  k e p t  b y  the. Bcgistrar-G 'cnoral w ould  h ave been deprived  of 
th e ir  v o te s . H e  accord ingly  decided  th a t  th e  e lectio n  of M orontudinve  
Sri D h am m an an d a  Thera w as bad an d  th e  nom in ation  m ad e b y  h im  
co u ld  n o t be regarded as having been  d u ly  marie as required b y  th e  
O rdinance.

T he p rev iou s h istory  of the m a tter  seem s to  indieat- that tlie  Sabh aw a  
w a s recogn ised , a t  a n y  rate from th e  t im e  o f th e  Vaughan S ettlem en t, 
a s  tho  proper b o d y  to  conduct th e  e lec tio n  o f  a  V iharadhipathi. I t  had  
in qu ired  in to  th e  qualifications o f certa in  priest, w hen a d ispu te arose in  
1913, th e  M ah an avakc Thera wa.- s e n t  a  lis t  o f  voters in  1911 so  a s to  
o b v ia te  su b seq u en t objections to  th e  q u a lifica tion s of th e  electors, and  
h o  d ecided  in  1912 th a t on ly  U p a sa m p a d a  priests were en titled  to  
v o te  an d  th a t  o n ly  their  nam es sh ou ld  be in clu d ed  in  th e  list o f v o ters. 
.It is  tru e  th a t  th o  VTahanayake T h era  in form ed  tho  G overnm ent A gen t, 
C entral P ro v in ce , in  1912 th a t ho had  no  ob jection  To the register or lis t  
b ein g  am en d ed  even  ju st before tho e lec tio n  b y  adding to  it  an y  su ita b le  
p riest w h o  m a y  a tten d  the m eetin g , b u t th is  w as a course which la j’ in  
th e  d iscretion  o f  th e  M ahanayako T hera an d  m a y  w ell have been p erm itted  
a t  th a t  t im o  bccaus there w as no reg ister o f p riests such as cam e in to  
ex is te n c e  u nd er tho  Ordinance. T h e  preparation  of a regi ter of vo ters  
a t  th a t  t im e  seem s to  have been a difficult, m atter . I  havo already  
p o in ted  o u t h o w  R atn ajo th i Thera w a - try in g  in  1925 to  com pile a correct 
an d  co m p lete  lis t, and th a t in  1931 th o  w itn ess D harm arakittc T hera  
w as in sistin g  on a com plete list. I t  seem s to  m e th a t a list o f voters w as  
n o t o n ly  cu sto m a ry  but even  n ecessary , see in g  h ow  desirable i t  is  to  
e lim in a te  u n cer ta in ty  and. confusion  in  regard  to  those w ho should  v o te  
a t  tho  m ee tin g  ; it  also seem s to  m e th a t th e  o b v iou s au th ority  to  prescribe  
h ow  in ten d in g  v o ters should  a p p ly  to  h a v e  th e ir  nam es included in su ch  
a  lis t, an d  th e  d a te  b y  w hich such a p p lica tio n s  sh ou ld  be m ade, w as th e  
Sabh aw a. Can i t  be said  th a t th e  procedure d irected  to  be follow ed by those  
w ho ap p lied  for registration  w as u n reason ab le , or im posed  too h ea v y  a 
burden on  e lig ib le  voters ? It- w as a t  th is  period  th a t th e  recently  en acted  
O rdinance w ould  h ave com e to  th e  k n ow led ge of all B h ik ku s; th e y  
w ould  u n d o u b ted ly  havo becom e aw are of its  provisions and tho need  
to  co m p ly  w ith  them.- T he S a b h a w a ’w as m ere ly  requiring them , m ore  
th a n  a  y ea r  a fter  th e  Ordinance cam e in to  operation , to d o -w h a t th e  
O rdinance required . I  cannot see w h y -a n }' p riest should com plain  th a t  
h e w as ask ed  to  ob ey  t-hc law. - I t  is  no argum ent to  sa y  that a bcneficed
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priest h ad  a  r igh t to. v o te  and the p toced u ie  la id  dow n  interfered  w ith , 
th a t  r ight. T he lig h t  w as open to  all w ho had  th e  qualifications, b lit  
th e jr w ero n o t en titled  to  disregard th e  au th o r ity  o f  th e  Sabhaw a so  long  
a s  th e y  claim ed to  b elon g to  th e  Mai w att a sect. I t  is n o t alleged  th a t a 
priest w ho accep ted  th e  au th ority  o f th e  S abh aw a w as im properly  
exc lu ded  from v o tin g . Thcro is no question  o f  th e  priests w ho d id  n ot  
com p ly  w ith  th is  order being expelled , for no  order of expu lsion  w as m ade  
nor w as one n ecessary . I f  th e  Sabhaw a has th e  r igh t to  exp el a  priest 
from  th e  priesthood  it  surely  has th e  right to  im pose th e  lesser p en a lty  of 
depriv ing  him  of tho  r igh t to  vo te  for failure to  observe such a reasonable  
requirem ent a s due registration . I t  is u n fortu n ate ly  truo th a t  som e  
p riests called  to  g ivo  evidenco for th e  P ub lic T rustee den ied  th e  suprem e  
au th ority  o f tho Sabhaw a, b u t th e  decisions of th is  Court havo repeated ly  
held th a t it  is th e  h igh est ecclesiastical court to  w hoso decisions all 
p riests claim ing to  belong to  th e  M alw atta se c t  m u st bow. P riests who- 
d oub ted  th e  au th ority  of th e  Sabhawa and v io la ted  th e  rules it- laid dow n  
m u st ex p ect to  lose th e  privileges which o n ly  a  recognized  m em ber o f  
ih o  sect- can enjoy. I  hold , therefore, th a t  tho m eetin g  of IS tli F ebruary, 
1934, a t which M orontuduw o Sri D ham m ananda Thc-ra w as unan im ously  
elected  w as a d u ly  con stitu ted  one. Crown C ounsel did  not-, very  
properly in  m y op in ion , seek  to  support th e  v a lid ity  of the earlier m eeting- 
at- w hich  K atnajoth i T hera was elected. It- w as clearly  unauthorised , 
in that- it  had been sum m oned  by priests and  laym en  w ho had no au th ority  
w hatsoever to  conduct such an election. T h ey  w ere ob viously  acting in 
in ten tion a l defiance o f th e  au thority  of th e  M alw atta  Chapter. Y et, 
strange to  say , one of th e  defences put forw ard b y  th e  P ub lic  T rustee to- 
tho p la in tiff’s  claim  w as that th e  vacan cy  in  th e  office of V ibaradhipathi 
had  been du ly  filled  by th e  election of R a tn a jo ti Thera, a t  a  properly  
co n stitu ted  m eetin g  held  on 14th F ebruary , 1934. Such a  p osition  is- 
clearly untenable in  th e  face of th e  ev idence a s to  h ow  previous m eetings  
for th e  election  of a  V ibaradhipathi were siu nm on ed  and conducted , and  
th e  learned D istr ic t  Ju d g e  quite rightly  h eld  th a t  tho m eeting o f 14th  
F ebruary, 1934, w as n o t a properly con stitu ted  one.

T h e  election  o f M orontuduw e Sri D ham m anan da  T hera w as reported , 
to  tho  P ub lic  T rustee b y  th e  M ahanayake T hera on  20 th  F ebruary, 1934 ; 
he asked  th e  P u b lic  T rustee to recognise th e  su ccessfu l candidate as tho  
Y iharadhipathi o f Sripadasthana. On 24th  F eb ru ary , 1934, th e  P ub lic  
T rustee w rote to  M orontuduw o Sri D ham m anan da  T hero in v itin g  him  
to  nom inate a tru stee , and  th e  la tter d id  so. B u t  thou gh  three such  
nom inations were m ad e at- various tim es th e  P u b lic  T rustee con sisten tly  
refused to  issue le tters  o f appointm ent to  th e  nom inees on the ground, 
th a t  K atnajoth i T hera had  also claim ed to  h avo  been  elected  and  h ad . 
also  nom inated  a tru stee . In  1943 R a tn a jo th i T hera d ied , and when  
M orontuduw e Sri D ham m ananda Thera again  n om inated  a trustee ho 
w as asked by th e  P u b lic  Trustco w hether h e  cou ld  estab lish  h is claim  to 
be V ibaradhipath i ; h e  w as also asked to  su b m it a sta tem en t o f the- 
grounds o f h is  cla im . T h is request w as com p lied  .with, but tho  P ublic  
T rustee d id  n o t ch an ge h is a ttitu d e . E v e n tu a lly  M orontuduw e Sri 
D ham m ananda T h era  nom inated  the p la in tiff as tru stee  in  1947 and  the- 
P ub lic  T rustee ask ed  M orontuduwe Sri D ham m anan da Thera to in terv iew
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h im , s ta tin g  :— “ T liis  is a  m a tter  w h ich  h as g iven  m e con sid erab le  
a n x ie ty  and  concern for a lon g  period . I  fee l th a t  th e  tim o is  n ow  ripo- 
for a n y  action  th a t  m a y  b e p ossib le  w ith  a  v iew  to  arriving a t  a  s a t is 
fa c to ry  fina lity  N o th in g , how ever, cam e o f  th e  in terv iew  an d  th is , 
a ctio n  w as therefore filed.

O n th e  first d a y  o f th e  hearing Crown C ounsel appearing for tiio P u b lic  
T ru stee  s ta te d  th a t ho d id  n o t press h is leg a l ob jections w ith  regard  to  
th e  jurisd iction  o f th e  Court an d  no issu e  w as su ggested  on  th is  p o in t . 
W h en  th e  tria l w as resum ed som e m o n th s la ter  h e took  th e  o b jection  
w ith  regard to  jurisd iction  an d  an issu e  w as fram ed in the term s I  h a v e  
s e t  o u t a t  th e  beginning o f th is  ju d gm en t. T he p lain tiff's counsel ob jected  
to  th e  issu e  being fram ed on th e  ground  th a t  th e  ob jection  to  ju r isd iction  
h a d  been abandoned, but I  do n o t th in k  it could  have been rejected  on  
ib is  ground  since th e  p arties had n o t even  begun  to  lead ev id en ce a t  th a t  
sta g e . T h e ob jection , as I  understand  it, is th a t  assum ing th e  p la in tiff ' 
to  h a v e  a rem edy for th e  failure o f  th e  P u b lic  T rustee to issue a  le tte r  
o f ap p o in tm en t he sh ou ld  n o t Ju ne filed  a regular a ction  b u t  
sh o u ld  h ave sou g h t re lief by an ap p lica tion  to  th is Court for a  w rit o f 
M andam us.

T h e  p la in tiff's  com p la in t is founded  on the provisions of section  I I  o f  
th e  O rdinance w hich  reads :—

(1) W h en ever a person is en titled  to  n om in ate a  tru stee u nder  
section s 9 or 10 it shall bo law fu l for h im  to  n om in ate h im se lf  
as such  tru stee unless he h as been  rem oved  from  th e  office o f  
tru stee  under section  15 (2) or is  d isqualified  from being  a  
tru stee  b y  reason of section  14 :

P rovided  th a t th e  head  o f th e  X uw araw ew a fa m ily  m a y  
n om in ate h im self a  m em ber o f th e  A tam asth an a  C om m ittee  
n otw ith sta n d in g  th a t  h e  is  in  th e  G overnm ent Service.

(2) W h en ever a nom in ation  is d u ly  m ad e under sections 9 or 10 an d .
reported  to  th e  P u b lic  T ru stee  it  sh a ll b e th e  d u ty  of th e  P u b lic . 
T rustee to  forthw ith  issue a le tter  o f ap p o in tm en t to  t lie  person  
so  n om in ated  unless such  a p p o in tm en t w ould  con travene th e  
p rovisions of th is O rdinance.

(3) («) W hen ever no nom in ation  is d u ly  m ado under sections 9 an d  10
w ith in  th e  periods specified  in  th e  sa id  sections or w ith in  a n y  
further period  th a t  th e  P u b lic  T ru stee  m a y  a llow  fo r  su ch  
purpose, or

(b) w henever b y  reason o f a il} -d isp u te s  a s  to  th e  person en titled  to- 
m ake such nom ination  m ore th an  on e person is  reported  to  tho  
P u b lic  T rustee as h a v in g  been  d u ly  'nom inated tru stee o f a n y  
tem ple, th e  P u b lic  T rusteo  sh a ll, p en d in g  a  legal n om in ation ,; 
m ake a n y  arrangem ent h e  th in k s n ecessary  for the safo m a n a g e 
m en t o f th e  p roperty  o f su ch  tem p le , an d  if  h e th in k s fit  p r o v i
s io n a lly  ap p o in t a s  tru stee  a n y  person d u ly  qualified.
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T h is soetion  in troduced  a change, because u nd er th e  previous O rdinance 
N o . S o f 1905  a  person who' w as d u ly  e lec te d  tru stco  becam e cZe ju r e  
tru stee  an d  n o  form al a c t o f ap poin tm ent w a s  n ecessary — A p p u h a m y  v . 
T in a n h a m i1. T h e argum ent for th e  p la in tif f  is  th a t  lie  is th e  d u lv  
n om in ated  tru stee  and  h e therefore lia s  a  s ta tu to r y  righ t to 'th o  grant  
o f a  le tte r  o f  appoin tm ent by the P ub lic  T ru stee , an d  tho P ublic T rustee  
has a  corresponding sta tu tory  d u ty  to  issu e  su ch  a le tter  to  him  ; th e  
p la in tiff  h a s undertaken in  th is action  to  p ro v e  h is  claim  to  bo th e  d u lv  
n om in ated  tru stee , which m eans th a t th e  d u ly  elec ted  Y iharadhipathi 
lias d u ly  n om in ated  him . I t  is  su b m itted  th a t  if  h e  has established  
th ese  groun ds of h is claim it  is n o t open to  th o  P u b lic  Truste'o to  refuse  
to  perform  th e  d u ty  cast upon him b y  tho  O rdinance. A s against th is , 
it  w as su b m itted  for tho Public T rustee th a t  th o ’v a lid ity  of the election  
o f  M oroiitudiiW e D liam m ananda Thera can n ot b e  decided  in th is  action  
s in ce  th o  principal con testan ts are n ot b efore th e  C o u r t; and even i f  it 
can, th e  p la in tiff  should  have applied  for a w r it  o f  M andam us. B u t  a 
M andam us is  n o t granted as o f  right, its  g ra n t is p u rely  d iscretionary, 
and  i t  is o n ly a v a ila b lo  w hen there is  no o th er  rem ed y  eq u a lly  conven ient, 
beneficia l and  effectual open to  th e  ap p lica n t. T h e  w rit was in ven ted  
for th e  p urpose o f  supplying d efects o f  ju st ic e , a s  B ow en  L.-J. said  in  
R . v . C o m m iss io n e rs  o f  I n la n d  R even u e  2, a n d  th e  learned Lord J u stice  
w en t on  to  sa y  :— “ B y  Magna C'harta th e  Crow n is  bound not to  d elay  
or p rev en t a n y  one from obtain ing ju stice . I f  th ere  is  no other m eans 
of o b ta in in g  justice- a  M andamus is gran ted . B u t  th e  procedure is 
cum brous an d  ex p en siv e ; and from tim e im m em oria l the Courts h ave  
never gra n ted  th e  writ when there is an oth er  m ore feasib le rem edy  
So h ere, w hen  it is well know n that a regular a ctio n  is th e  normal modi! 
of p roceed in g  I  cannot sec w hy  th e  p la in tiff  sh ou ld  be referred to  an  
extraord in ary  procedure. The fate  w h ich  o ver took  sim ilar earlier 
a p p lica tion s m ade to  th is Court ind icate q u ito  p la in ly  th a t if  the p la in tiff 
h a d  ask ed  for a M andamus oil th e  P u b lic  T ru stee  th e  la tter w ould, in  
all p rob a b ility , have resisted it on  th e  ground  th a t  there existed  a su b 
sta n tia l d o u b t as to w ho the- de ju r e  Y ih arad h ip ath i w as, which he could  
n o t reso lve , and th a t  he could not- therefore, bo  com pelled  to  issue a letter  
o f appointm ent, u n til the doubt w as reso lved . S uch  an  objection  w ould  
also , in  a ll p robability , have been upheld . N o tw ith sta n d in g  the obvious  
ob jection  to  an  application  for a M andam us, Crown Counsel subm itted  
th a t  th o  p la in tiff  could not sue in a regular a c tio n . H is  argum ent w as, 
as I  und erstan d  it, that a  public officer su ch  a s  th e  P ub lic  Trustee could  
not b e su ed  in  such  an action  for h a v in g  refu sed  to  perform a sta tu to ry  
d u ty  ev en  th o u gh  tho P ublic T rustee O rdinance, (Cap. 73), provides in  
sectio n  3 th a t " th e  P ublic T rustee sh a ll b e  a  corporation  sole under  
that- n am e, w itli perpetual succession  an d  an  official sea l, and m ay sue  
and  b e  su ed  under th e  above nam e like a n y  o th er  corporation sole ” .
I  th in k  h is  p osition  w as that- if th is action  w as u pheld  the door w ould  
be op en ed  to  innumerable, actions for d eclaration s against public officers. 
Such  an  argum ent appears to h ave been  d ea lt w ith  by l-arw cll, L .J ., 
in  D y s o n  v . A tto rn e y -G e n e ra l\  w hen  h e  sa id  i: I f  inconvenience is a

1 (IDJO) -21 S .  L. 71. 2C9. 5 [ISS1) 12 Q. 77. D. 41 o.
- [io it) i ii. n. no.
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leg itim ate  consideration  a t  all, th e  con ven ience in  th e  pub lic  interest, 
is a ll in  favou r o f  p rovid in g  a sp eed y  and ea sy  access to  t lie Court for  
a n y  o f  H is  M ajesty 's  su b jec ts  who h a ve a n y  real cause o f  .com plaint 
aga in st th e  exerc isin g  o f  s ta tu to ry  powers b y  G overn m ent d ep artm ents  
and G overn m ent officials, h aving  regard to  th e  grow ing ten d en cy  to  
claim  th e  right to  act w ith ou t regard to  legal princip le and  w ith ou t  
appeal to  a n y  Court T o  refuse th e  p la in tiff  re lie f on th e  ground  
th a t  lie  sh ou ld  h a v e  ap plied  for a M andam us seem s to  m o therefore a  
w rong th in g  to  d o . H a s th e  p la in tiff then  a right to  bring th is  actio n , 
in w hich  h e can  cla im  a rem ed y as o f  right ( H is  cla im  as d u ly  n om in ated  
trustee, a ssu m ing  he can  estab lish  it . is a cla im  to  a  s ta tu s  w hich confers 
civ il r ights and  d u ties . H e  w ill as trustee h a v e v ested  in  him  th e  te m 
poralities o f  S r ip ad asth an a  and he w ill have th e  duty' o f  m anaging them . 
T h e refusal o f  th e  P u b lic  T rustee to  issu e a  le tter  o f  ap p o in tm en t, and  h is  
d en ia l th a t  th e  p la in tiff  is th e  d u ly  n om in ated  tru stee , g a v e  tho p la in tiff  
a  cause o f  a c tio n , w h ich  en titled  h im  to  com e in to  th e  D istr ic t  C ourt. 
I t  cou ld , I  th in k , be argued  w ith  force th a t th e  P u b lic  T rusteo w as n o t  
bound to  issue a  le tter  o f ap p o in tm en t if he had  a  gen u ine d ou b t a s to  
th e  cla im  m ad e b y  tho  p lain tiff, b ut h is is n o t tho last, w ord on  tho m atter . 
H e w as e n titled  to  a sk  th o  p la in tiff to  esta b lish  h is cla im  in  a  court o f  
law 'since “ C ourts o f law  ex ist  for th e  se ttlem en t o f concrete controversies  
an d  a ctu a l in fr in gem en ts o f rights ” . I  th in k  th e  P u b lic  T rustee w as  
a ctin g  w ith in  h is  r igh ts in  p u ttin g  tho p la in tiff to  th e  proof of h is claim  
and  as ho is  th e  d efen d an t lie is en titled  to  resist th a t  cla im  to  such  
e x te n t  a s  h e  con sid ers proper, for w hile so resistin g  th e  claim  lie is a lso  
ju stify in g  h is  earlier refusal to  issu e a  le tter  o f ap po in tm ent. But. I  
en terta in  no d o u b t a lso  th a t  th e  p la in tiff is  en titled  to  seek  h is lega l 
rem ed y b y  regular a ction  aga in st th e  P u b lic  T ru stee , for to  hold  o th er
w ise  w ou ld  b e to  te ll h im  th a t th e  s ta tu to ry  p rov ision s of section  11 
are an  em p ty  th in g , an d  th a t tho P ub lic  T ru stee  can  bring them  to  
n ou gh t b y  a  bare assertion  th a t there is  a  d isp u te . T h e O rdinance  
p rov id es n o  sp ec ia l rem ed y, tribunal or procedure an d  w hen a sta tu to ry  
d u ty  is  prescribed  b u t no rem ed y for its  b reach  is im posed  it  can bo 
assu m ed  th a t  a  r igh t o f c iv il action  accrues to  th e  person  w ho is d am 
nified b y  th e  breach. In  C u ller  v. W a n d sw o r th  S la t id iu m 1, L ord  
Sim onds sa id , repeating  th e  words of Lord K in n car in B u tle r  v. F ife  
C o a l C o. “ W o are to  consider th e  scope an d  purpose of th e  sta tu to  
and , in  p articu lar , for w hoso benefit it. is in ten d ed  ” . I t  is a lso re levant 
to  q u ote  th e  w ords o f H om er, L .J ., in  B a r n a r d  v. N a tio n a l D o ck  L a b o u r  

B o a r d 3, “ P rim a  facie , i t  is  tho right of ev eryon e in  th is  country  w ho is  
in v o lv ed  in  a lega l d isp u te  to  h a v e  th a t  d isp u te  determ ined  b y  H e r  
M ajesty ’s  C ourts. T h a t  r igh t can be tak en  a w a y  ; som etim es i t  can  bo 
tak en  a w a y  b y  con tract, su b jec t to  certain  sa fegu ard s, an d  i t  certa in ly  
m a y  bo tak en  a w a y  by' s t a t u t e ; b u t ex c ep t to  th e  e x te n t  to  w h ich  i t  is  
tak en  a w a y  (an d  h ere  w o are o n ly  concerned  w ith  parliam entary' in te r 
v en tio n ) th e n  p rim a fa c ie  th a t  r igh t rem ains ” . In  th is  ease th e  D istr ic t  
Court w as th e  p roper forum  to  w hich  th o  p la in tiff  shou ld  h ave gon e  
to  seek  redress o f  h is  grievan ces. W ie n  on e considers th a t  th e  d is
p u te  arose in  th is  case beeauso of tho p a lp a b ly  in su p p ortab le cla im  to  

1 (1949) A. C. 39S. 3 (1912) A. C. ICo.
3 (1913) 3 Q. B. IS.
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th e  offic-c o f Y iharadhipathi p u t  forw ard b y  K atnajoti T h era— w hich  
th e  P u b lic  T rustee w ent so  far a s  to  support again st th e  claim ' o f  
M orontuduw e Sri- D ham m ananda Thora u n til this appeal cam e before  
th is  Court— th e  need for affording th e  p la in t if f s  rem edy is overw helm ing . 
In  seek in g  to  establish  h is right th o  p la in tiff m u t, o f course, es ta b lish  
th o  righ t o f M orontuduwc Sri D ham m anan da Thera, for if the la tter had  
n o  r ig h t th e  former can h a v e  none. B u t  I  sec no objection  to  th e  righ t  
of th e  Y iharadhipathi being in v estig a ted  in  these proceedings, an d  a v ery  
th orou gh  investigation  it  h as been . I f  w e were not satisfied th a t  M oron- 
tu d u w o  Sri D ham m ananda T h era’s r igh t a s  Y iharadhipathi h as been  
estab lish ed , th e  p lain tiff w ould  n ecessarily  fail. Section 217 o f th e  
C ivil P rocedure Code classifies th e  different kinds of decrees w h ich  a 
C ourt m a y  enter and provides in te r  a l ia  that a decree “ m ay , w ith o u t  
affording an y  substantive relief or rem edy, declare a right or s ta tu s  ” . 
T h o p la in tiff  is ask ing for a declaration  of h is right or sta tu s a s tho d u ly  
n o m in a ted  trustee and th e  con seq u en tia l relief he claim s is th e  issue o f a  
le tter  o f appointm ent w hich  is  a lso  a m atter  contem plated  bj' sectio n  
217  (e) o f th e  Code for a decree m a y  com m and the person against- w hom  

' i t  operates ‘‘ to  do an y  act n ot fa llin g  under an y  one of th e  foregoing  
h ea d s ” . I t  really m atters not w heth er th e  p la in tiff is on ly  gran ted  his 
d eclaration  or also granted th e  con sequ en tia l relief, for I  can  hard ly  
b e lie v e  th a t th e  P ublic T rustee w ou ld  refuse to  p ay  heed to  a d eclaration  
of a  Court. B ut the con sequen tia l relief sou ght is one w hich  I  th in k  th e  
D is tr ic t  Court can grant. T here m a y  be cases where a person cla im s a 
d eclaration  of a right w hich  h e  is tech n ica lly  en titled  to  cla im , b u t a 
C ourt m a y  refuse to grant i t  on th e  ground th a t there has b een  no  
in terferen ce w ith  the right so u g h t to  bo declared. G eld en h u ys  <b 
X ce lh lin r j v . B en th im  I  d o  not regard th is  case as one o f  th o se  eases, 
b ecau se  there is m ore than a  m ere d isp u te  o f th e  p la in tiff’s  claim . T he  
p la in tif f  is effectually  prevented  from  exercising  his rights as tru stee  
w h ich  he w ould  have been en titled  to  exercise if the P ub lic T ru stee  did 
n o t  refuse to  issue to  him  a le tter  o f appoin tm ent. G ranting, th en , 
th a t  th e  pow er to m ake a d eclaration  is  discretionary I  consider th is  
to  be a suitable, ease for th e  exercise of th a t  pow er in favour of th e  p la in tiff, 
p o r  over tw en ty  years there lia s been  o n ly  a provisional trustee m anagin g  
t h e  tem poralities of Sripatlastliana an il I  consider that tho tim e h as  
com e to  m ake an end of th e  u n certa in ty  w hich  has shrouded an  e lec tion  
w h ich , it  seem s to  m e, w as in  a ll resp ects valid . I therefore a llow  th is  
a p p ea l an d  set aside th e  ju d g m e n t o f th e  learned District- Ju dge. T he  
p la in tif f  is en titled  to  a decree as prayed  for in  his p la in t.

W ith  regard to  costs, I  consider th a t th e  P ublic T rustee put forward  
certa in  defences which w ere u n su sta in ab le  ; th ey  unduly  prolonged  th e  
proceed in gs in the lower C o u r t; a lthou gh  h e w as en titled  to  ask  th a t th e  
p la in tif f  should  e s ta b lish  h is  c la im  to  th o  sa tisfaction  of th e  D istr ic t  
J u d g e , he p ut the p la in tiff to  u n n ecessary  expense b y  raising certa in  
issu e s  for which there w as lit t le  ju stifica tion . I  w ould therefore, under  
th e so  circum stances, a llow  th e  p la in tiff  h is costs in  th is Court a n d  in  

th o  tr ia l Court.

1 ( W 12) A .  D . IlG.
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l ’'KRXAXUO, A .J .—

I  h a v e  h ad  th e  benefit o f  read ing  th e  ju d g m en t proposed b}’ m y  brother, 
a n d  o n ly  th in k  fit to  set out th e  reasons for m y  concurrence because th e  
case  is  on e o f  m ore than  ordinary in terest an d  has been k een ly  co n tested  
in  b o th  C ourts.

U p o n  th e  q u estion  w hether th e  P u b lic  T rustee rightly  refused to  accept- 
th e  n o m in a tio n s  to  th e  tru steesh ip  o f  S rip ad asih an a  which w ere m a d e  

s u c c e s s iv e ly  b y  D ham m ananda T h era  in  1934, 1943 and 1947, th e  case  
fo r  th e  P u b lic  T rustee, a t it s  h ig h e st , is  founded  on the p rovision s o f  

s e c t io n  11 (3) (b) o f  the B u dd h ist T em p o ra lit ies  Ordinance :— “ W h en ever  
b y  reason  o f  a n y  d ispu tes as to  th o  person  en titled  to  m ake such n o m in a 
t io n  m o re th an  one p e rso n  is  reported  to  th e  P ub lic T rustee a s  bein g  
d u ly  n om in ated  trustee o f  a n y  tem p le , th e  P u b lic  T rustee shall, j tending  
a  lega l n om in ation , . . . .  i f  ho th in k s  fit- provisionally  ap p o in t  
a s  tr u s te e  a n y  person d u ly  q ualified  ” . T he P ub lic  T rustee m u st d en y  
reco g n itio n  to  each  nom inee w hen  tw o  o r  m o r e  priests, each d isp u tin g  
th e  r ig h t to  th e  incum bency in  q u estio n , purport to m ake separate- 
n o m in a tio n s. W hen, therefore, su ch  a d isp u te  ex ists , th e  L eg isla tu re  
im p o ses  a s  it  were a d oub t in  th e  m in d  o f  th e  P ublic T rustee w hich  
ca n n o t be resolved  u ntil th e  d isp u te  it s e l f  is  settled . Once th ere  h as  
b een  su ch  a d isp u te  betw een  tw o  p r ie sts  it  seem s to  mo th a t th e  d o u b t  
is  n o t  rem oved  upon th e  d eath  o f  on e o f  th em  : in other w ord s, th e  
L eg is la tu re  cou ld  n o t have in ten d ed  th a t  th e  q uestion  w hether D h a m m a-  
n a n d a  T h era  or else  B a tn a jo th i T h era  w a s v a lid ly  elected  as In cu m b en t  
w ou ld  be reso lved  a u tom atica lly  in  favou r o f  the survivor o f  th e  tw o  

■claim ants.

A  d isp u te  o f  th e  nature con tem p la ted  by th e  section  w ould u n d ou b ted ly  
•com pel th e  P u b lic  T rustee to  d ec lin e  accep ta n ce  o f  a nom ination  trending  
a  d eterm in a tio n  binding on each  p r ie st w ho is  a party to  th e  d isp u te . 
B u t  in  m y  op in ion  th e  L egislature can n ot h a v e  contem plated  th a t  a n y  
r iv a l c la im , how ever arb itrary or fr iv o lo u s , w as sufficient to  c o n stitu te  

.such  a d isp u te . I f  th a t  were so , a  farcica l s itu a tio n  can be created  b y  
a  su ccess io n  o f  p riests m erely n o tify in g  th e  P ub lic  T rustee o f  a  cla im  to  
th e  in cu m b en cy  in question:’

I n  th is  in stance, B a tn a jo th i T h era ’s claim  w as based upon an e lec tio n  
w h ich  in  no  resp ect conform ed w ith  th e  cu stom s and form alities w hich  
w ere  a d o p ted  in  th e  tw o  p rev ious ea ses an d  recognised by th e  G o v ern 
m e n t  officers th en  responsib le for th e  fu n ctio n s, which later d ev o lv ed  

o n  th e  P u b lic  T rustee. T he th ree  co n d itio n s  o f  the “ V aughan S e t t le 
m e n t  ” w ere (a ) th e  election  m ee tin g  to  be con ven ed  b y  th e  C hief P riest  
o f  t h e  M ai w a tte  Chapter for th e  D is tr ic t , (b) th e  Sangha S ab h aw a to  

.scru tin ize  th e  vo tin g  lis ts , an d  (c) th e  S ab h aw a  to  approve and  a p p o in t  
th e  su cc essfu l candidate as V ih arad h ip ath i. B a tn a jo th i T hera’s a lleged  

e lec tio n  ” sa tisfied  none o f  th e se  co n d itio n s  and  g ave him  n o sh a d ow  

o f  a  cla im  to  n om inate a tru stee , and  th ere  w as accordingly no d isp u te  
•of th e  n a tu re  contem plated  b y  th e  S ta tu te .



92 FE R N A X D O , A .J .— Wijcwardena t-. The Public Trustee

T he rem aining ground o f  appeal w as th a t D h am m anan da T hera’s  
election  w as rendered invalid  b y  th e  alleged  irregularities in  th e  prepara
tio n  o f  th e  v o ter s’ lis ts . In  th e  absence o f  an y  ru les b ind ing on  th e  
Sangha Sabhaw a, it  w as in  m y  op in ion  on ly  reasonable for  it ,  a s th e  
au th ority  responsib le for th e  preparation  o f  the. lis t , to  require those  
claim ing to  be vo ters to  m ake their  claim s b y  m eans o f  a implications 
countersigned b y  th e  D istrict Mali a  X ayak c o f  th e  sect. B u t for this- 
countersignature, th e  Sangha S abhaw a w ould  h a v e  experienced  great  
difficu lty  in  d ecid in g  w hether or n o t a  p rosp ective vo ter  d id  in  fa c t  
possess th e  q ualification  o f perm anent residence in  th e  Itatnapura  
D is tr ic t ; and  m uch  confusion  w ould  h a v e  arisen on th e  election  d ay  iF  
claim s as to  th e  qualifications w ere le ft to  be decided  at th a t  la te  stage . 
T he docisions an d  n o tices pub lished  b y  th e  Sangha Sabh aw a am oun ted  
in  m y  v iew  to  no  m ore than  a reasonable and proper m ode o f  avoid ing  
such d ifficulty an d  confusion. I  en tirely  agree w ith  th e  conclusion, 
reached b y  m y  brother th a t D ham m ananda T hera w as d u ly  elected  the- 
V iharadipathi o f  Sripadasthana, and  w as accord ingly  en titled  to  make- 
a clue nom in ation  o f  the. p la in tiff as trustee.

W e have then  to  decide w hether th e  D istr ic t Court has jurisd iction  
to  gran t a d eclaration  th a t th e  p la in tiff i : en titled  to  a  le tter  o f  ap po in t
m en t from  th e P u b lic  Trustee and  to  order th e  P u b lic  T rustee to  issue the- 
le tter  o f  ap po in tm ent. T he learned D istr ic t Ju d ge th o u g h t th a t h e  d id  
h ave jurisd iction , for th e  reason th a t section  33 o f  th e  B u d d h ist T em pora
lities O rdinance em pow ers th e  Court to  order a person  to  d ischarge a  
d u ty  im posed upon  him  by th e  O rdinance, upon an ap p lication  m ade by a n y  
tru stee. B u t th e  defin ition  o f  " tr u s te e ” in  section  2, read  w ith  sections  
10 (1) and  11, in clu d es on ly  a person w ho is n om inated  b y  th e  V iharadi
path i and h o ld s th e  requ isite le tter  o f  ap po in tm ent as tru stee  issued  by  
t-hc P ub lic  T rustee. T he p la in tiff holds no such  le tter  and  is n o t  y e t  a 
“ tru s te e ” en titled  to  m ake an  ap p lication  to  th e  C ourt under section  
33 . T he source o f  the Court’s jurisd iction  has therefore to  be sought 
elsew here.

I t  is argued for th e  p la in tiff th a t  under section  217 o f  th e  Civil Procedure^ 
Code an order o f  a  D istr ic t Court—

(1) m ay enjoin  a person to  do an y  a c t (H ead  E ),

(2) m ay, w ith o u t affording a n y  su bstan tia l re lie f or rem edy, declare a.
righ t or s ta tu s  (H ead  G).

In  th e  p resen t case, th e  p la in tiff seek s orders under b oth  these h ea d s, 
an d  i f  i t  is  clear th a t  th e  Court had  jurisd iction  to  m ake a  m and atory  
order d irecting  th e  issue o f  a le tter  o f  ap p o in tm en t (referable to  .H ead  El- 
th en  th e  d eclaration  (referable to  H ead  G) w ould  be m erely  form al 01- 
ev en  u nnecessary . T h e d ifficu lt question , to  m y  m ind , is  w hether th e  
D istr ic t Court h a s  jurisd iction  to  m ake a  m an d atory  order d irecting a- 
p u b lic  officer to  perform  a d u ty  im posed  b y  s ta tu te , or w hether , on  th e  
contrary, th e  o n ly  rem edy is  b y  w ay  o f  prerogative w rit.
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I n  E ngland  th e  C om m on L aw  Procedure A c t  (1S54) a n d  se c tio n  25  
o f  th e  Ju dicatu re A c t  (1873) provides for an  a c tio n  for m a n d a m u s to  
com m and th e  d e fen d a n t to  fulfil an y  d u ty  in th e  fu lfilm e n t o f  w hich  
the p lain tiff is jjerson ally  in terested  Jn regard, h ow ever , to  th is  rem ed y , 
which is additional to  th a t  In' w ay  o f  an ap p lica tion  for th e  ]U'crogativc 
w rit o f  m andam us, v iew s h a v e  been expressed  in d ica tin g  th a t  it s  scope  
is som ew hat lim ited . B a x te r  v . London. C ou n t;/ C o u n c il  1 w as a  case  
in which a coroner su ed  for a  declaration  o f  right th a t  h e  w as en t itled  to  a 
certain  salary or to  a  M andam us to  enforce th o se  r ig h ts . T h e  Court 
appeared to  be q u ite  sa tisfied  th a t the coroner w as e n t it le d  to  th e  sa lary  
he claim ed but w as n o t  b ein g  paid it. N ev erth e less  L a y  J .  th o u g h t  
his on ly  rem edy w as by a  P rerogative w rit and he sa id  " B u t  it  w as n ever  
contem plated  th a t  th e  a c tio n  for a m andam us w a s to  su p ersed e the  
prerogative w rit o f  m an d am u s. In th is case no a c tio n  w ill lie . I  am  
perfectly  d ear th a t  th is  is n o t  an action  which w ill lie b etw een  th e  parties, 
or a ease in w hich a s ta tu ta b le  m andam us w ill be a p p lica b le , b ecau se no 
action  would lie, and  a m and am u s is  on ly  gran ted  a s an  a n cilla ry  to  th e  
action , and for th e  p urpose o f  enforcing th e  p r iv a te  r ig h t. ” A lso  in  
ifeg. v. T he V e s try  o f  S t .  George-, S o u th w a rk  -, w hich  w a s a n  a p p lica tio n  
for the prerogative w rit o f  m andam us, it  was argued  th a t  th e  a p p ro p ria te  
r e m e d y  w a s a n  a c t io n  f o r  a  m a n d a m u s .  IVright J . th ere  s a id  “ I  th in k  
it is very d oub tfu l w h eth er  th e  provision for a m a n d a m u s g iv e n  eith er  
by the Common L aw  P roced ure A ct or the J u d ica tu re  A ct e x te n d s  a t  
all to  an y  re lie f th a t  cou ld  n o t h a v e  been cla im ed  in  a n  a c tio n  b efore th e  
Common L aw  P roced ure A c t , and w hether th e  rem ed y  g iv e n  is  n o t  
in tended  there as an  a d d itio n a l m ode o f  en forcing ju d g m e n t w h ich  th e  
Court lias pow er to  g iv e . ”

So far as our la w  is concerned  it  is w orth y  o f  n o te  th a t  th e re  is 
no express p r o v is io n  a s  in  E n g lan d  for an action  for m a n d a m u s a s d is t in c t  
from  th e prerogative w rit. E v en  in  regard to  th e  d ec la ra to ry  a c tio n  it  
was pointed  o u t b y  G ratiaen  J . in  H e w a v ith a rn a  v. C h a n d ra w a th ie  e t a l. 3 
th a t, unlike in E n g la n d  an d  S outh  Africa, th e  C om m on L a w  J u risd ic tio n  
o f  th e  Court to  g ra n t d eclaratory  decrees h as n o t  b een  en larged  b y  
S ta tu te  ; and he referred to  Order 25, R ule 5 o f  th e  R u le s  o f  th e  S uprem e  
Court (England).

I therefore en terta in  so m e d ou b ts on the q u estion  w h eth er  th e  D is tr ic t  
Court had jurisd iction  to  g ra n t th e  declaration  an d  to  m a k e th e  order  
prayed for in th e  p resen t case. T h e point, h ow ever, w as n o t  stren u o u sly  
argued for th e  resp on d en t in  th is  appeal, and I  h a v e  n o t  b een  co n v in ced  
th a t  the D istric t C ourt la ck s th e  requisite jurisd iction . A g reein g  a s I  do  
so com pletely  w ith  m y  brother as to  th e  m erits o f  th e  p la in t if f ’s  case,
I  feel d isposed  o n ly  to  ex p ress  som e h esita tion  in  con cu rrin g  w ith  th e  
order proposed by  h im  a llow in g  th e  appeal.

A p p e a l  a llo w e d .
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