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ISM A IL, A ppellant, a n d  M A R IK A IR , R espondent

S . G. 14G { I n ly .)— D . G . B a tlic a lo a , -536L

Execution— Decree for possession of immovable property—Issue of writ of possession— 
Obstruction by a transferee pendento lite— Applicalion for re-issue of writ— 
Power of Court to grant it— Civil Procedure Code, ss. 32 i  to -3‘2S.

In  an action for declaration of title to  a  certain land tlio plaintiff obtained 
decrco against tlio defendant. W rit o f possession in favour of the plaintiff 
was issued, b u t was later returned unexecuted b y  tlio Fiscal for the reason 
th a t a person who was not a party  to  tlio action claimed tlio land under a deoil 
which was executed in bis favour by tlio judgm ent-debtor during tlio pendency 
of tho action and after the lis pendens had already been registered.

Held, th a t the claimant, being a transferee pendente lite, was a person bound 
by tlio decree and liable to be removed by rc-issuo of writ under section 324 of 
tho Civil Procedure Code. Section 327A of tho Civil Procedure Code is no t 
applicable in such a caso.

j ^ - P P E A L  from  an order of tho D istr ic t C ourt, B attica loa . 

C . Jtangarn tthan , for th e  p etitioner-appellant.

N o  appearance for th e  respondent.

C u r. a d v . vu ll.

A u g u st 6, 1954. F e r x a x d o , A .J .—

Tho p la in tiff in stitu ted  th is action on  1 1th N ovem ber 1949 fora declaration  
of t it le  to  a certain  land and for th e  e jectm en t o f th e  defendant therefrom . 
D ecree n isi w as entered  against the d efen dan t on  19th Septem ber 1950 
and w as m ade abso lute on 17th April 1951. W rit of possession  in  favour  
of th e  plaintifF w as issued on 2 9 th  S ep tem b er 1951, but was returned  
u n execu ted  b y  tlie  F isca l for tho  reason  th a t the respondent to  th is  
ap peal (who w as not a p a r ly  to  th e  a ction ) cla im ed  the land under a deed  
execu ted  in  h is favour b y  the defen dan t on  2 0 th  J u n e  1950. In  O ctober 
1952, th e  p la in tiff applied  to  th e  Court b y  p e titio n  and affidavit for a 
d irection  to  tlio  F isca l to  rem ove th e  resp ond en t and a n y  person bound  
b y  th e  decree from  tho  land. N o tic e  o f  th is  ap p lication  w as served  on  
th o  present respondent w ho filed h is  o b jection s to  the- p la in tiff’s  
a p p lica tio n ; the on ly  claim  m ade in  th o  sta tem en t o f'o b jec t io n s  w as 
th a t  tho cla im ant had purchased tho  la n d  from  th e  d efendant on 20th  

Ju n o  1950.

Tho p la in tiff h av in g  registered  tho  U s p e n d e n s  of. h is  action  on  
2 4 th  N ovem ber 1949, tho respondent w ho  acqu ired  titlo  from  th e  d efendant 
p e n d e n te  lite , w ould  p r im a f a e ie  appear to  b e a  person bound b y  th e  decree  
an d  therefore properly  rem ovable u nd er th e  writ o f p ossession  in
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pursuance) o f s. 324 o f the Civil P rocedure Codo. T h e learned  D is tr ic t  
Jud<rc refused, however, to  issue th e  d irection  p rayed  for and th is  a p p ea l 
is  a g a in st th a t  refusal.

T h e op in ion  o f tho learned Ju dgo w as th a t  tho proper procedu re  
ap plicab le in  such a case is that prescribed  b y  ss . 325 to  32S of th e  C iv il 
P rocedure Codo, and th a t the plaintifF m a y  n o t otherw ise estab lish  th a t  
tho respond ent is a person bound b y  tho  d ecree. A n exam in ation  o f  
ss. 325  to  32S dem onstrates th a t, u n til 1949 a t  a n y  rate, th ose  se c t io n s  
were o f  no ava il w h a tc v c r to a p I a in t ifF in a o a .s e  w here resistance w a s  
offered b y  a  person claim ing t itle  on a d o cu m en t execu ted  p e n d e n te  li fe  
bv tho judgm ent-debtor. S. 320 ap p lies o n ly  w here tho resista n ce  is  
offered b y  the ju d g m en t-d eb to r or so m e p e r s o n  a t  h is  in s t ig a t io n ;  an d  
section s 327 and  328 arc expressly  declared  (b y  s. 328  (3)) to  be in a p p li
cab le in  th e  ease o f a  transfer p e n d e n te  life  b y  th e  ju d gm en t-d eb tor . 
S. 3 2 7 a  w as introduced b y  th e  am en d in g  A ct N o . 7 o f 1949 and w o u ld  
seem  to  be applicable (if a t all) on  tho basis th a t  a  claim  b y  a tran sferee  
p e n d e n te  life  w ould  necessarily be regarded b y  th e  Court as fr iv o lo u s  or 
vex a tio u s. T he Ju dge does n o t exp ressly  refer to  s. 3 2 7 a  as afford ing  
su pp ort for h is opinion, but, h av ing  tak en  th a t  sec tio n  in to  con sid eration ,
I  can n ot th in k  th a t its  in troduction  in to  th e  C ode in  1949 had tho  e ffec t  
o f con vertin g  a procedure, which w as form erly  in ap p licab le  to  cases o f  a 
particu lar class, in to  one which can  bo sa id , n o t  m erely  to  be a p p licab le  
to  such  eases but also to  be the o n ly  proper an d  availab le procedure. 
On it s  face s. 327a purports on ly  to  d iscou rage to  a greater ex te n t th a n  

- before resistance on frivolous or v ex a tio u s  g r o u n d s ; and i t  ca n n o t bo 
con strued  as having the effect o f dep riv in g  a  jud gm ent-cred itor o f o th er  
m eans o f redress which the Code a lread y g a v e  h im .

There is  y e t  another reason which im p els m e to  d isagree w ith  th e  v ie w  
tak en  b y  th e  learned Judge. I f  tho m ere fa c t  th a t  th e  L eg is la tu re ’s 
p rovision  in  1949 of a new  rem ed y (under S . 3 2 7 a ) availab le a g a in st  a 
transferee p en d en te  lite  can be construed  to  d ep riv e  a  p la in tiff o f  a n y  
a ltern a tiv e  rem edy previously ava ilab le  to  h im  a g a in st such  a tran sferee, 
then , eq u a lly  or a  fo r tio r i, s. 326 (w hich  ex p ress ly  p rovid es a m ost e ffica 
cious m ode o f ejecting an  o b stru ctive  ju d g m e n t-d e b to r )  m ust bo h e ld  to  
have a lw ays precluded a plaintifF from  seek in g  redress by  the less v in d ic 
t iv e  course o f applying for a re-issue o f th e  w rit  ag a in st tho ju d gm en t-  
debtor. 13ut it  is dear that s. 326 has no su ch  effect, for i t  h as b een  
held  (X a n a y a k k a r a  v. X a n a y a k k a ra )  1 th a t  th o  C ourts can on ly , a c t  
under s. 326  if  tho caso m erits so  ex trem e a  p u n is h m e n t; accord in g ly  
i t  is  open  to  th e  plaintifF (and in  an ap propria te  ca se  ev en  o b liga tory  on  
him ) to  a llow  the judgm ent-debtor a  secon d  or th ird  clianco to  sco  
reason , before seek ing to  rely on  th e  ob stru ction .

W h a t h as to  be decided therefore is  w h eth er  tho  Codo prior to  1949  
con tem p la ted  any procedure b y  w hich  effec t cou ld  be g iven  to  th e  
requ irem en t in  s. 324 th a t the F isca l “  sh a ll d e liver  possession  . . . .  
if need  be b y  rem ovin g  a n y  p erso n  b o u n d  b y  the d ecree  w ho  refuses to  v a c a te  
th e  p roperty  ” . Counsel could n o t refer us to  a n y  ju d gm en t o f th is  C ourt, 
b u t to  m y  m ind  tho sim plicity  o f th e  p o in t  a t  issu e  exp la in s th e  ab sen ce

1 (192-5) 6 C. L . Fee. 9S.
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o f au th ority . .T h e  F iscal is  under s. 324 en titled  (and perhaps ev en  
required) to  rem ove a person w ho is in  law  bound by th e  decree. B u t  
if  th o  F isca l declines to  do so, h is ignorance o f th e  law  or h is fear o f  th e  
consequences of error cannot deprive th e  p la in tiff o f tho rights w hich  
s. 324  confers on him . T hese righ ts m u st bo secured to  him  b y  th e  Court 
if  h o  can sa tis fy  the Court that tho person offering resistance is  a  p erson  
b ou n d  b y  tho decree, and an application  in  that behalf by w ay of p e titio n  
an d  affidavit, w ith  notice to  the respondent, seem s perfectly  ap propriate  
for th o  purpose. I  w ould refer in  th is connection  to  a com m en t in  
C h ita ley  and Annaji Kao (2nd. lid n . V ol. 2 p. 1804) upon tho correspond
in g  Order 21, R ule 33 of th e  In d ia n  Code :—  Therefore, if th e  p rop erty  
for w hich  a  decree for possession h as been  m ade is in the occup an cy  o f  a 
p erson  claim ing under a t it le  created  b y  th e  defendant su b seq u en t to  
th e  in stitu tion  of Die su it, actual p ossession  under sub-R . (1) m u st be  
g iv e n  to  the decree-holder, b y  rem oving, if necessary, the person boun d  
b y  th e  decree and who refuses to va ca te  th e  property ” .

In  th e  case before us, tho p la in tiff adduced  evidence that tho U s p e n d e n s  
of h is action  was duly registered on  24th  N ovem ber 1949, and th e  resp on 
d en t in  his objections adm itted  th a t  h is cla im  w as upon a su b se q u en t  
transfer from  the defendant. Tho respondent, being a transferee p e n d e n te  
l i le ,  is  clearly a person bound b y  tho decree and liable to  be rem oved  
u nder s. 324.

I  w ould  accordingly se t aside tho  order appealed from , and  rem it th e  
ca se  to  the D istrict Court w hich w ill order the re-issue of tho w rit  o f  
p ossession  w ith the requisite d irection  to  tho F iscal as prayed for in  th e  
p la in tiff’s petition  of 14th O ctober 1952. T he p lain tiff w ill b e en title d  
to  tho  costs o f this appeal and th e  costs o f th e  proceedings in  th e  D is tr ic t  
Court on  th a t petition .

Gunaskkaua, J .—I agree.
O rder set- a s id e .


