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Fundamental rights - Complaint against appointm ents in a  B ank-A rtic les  
12(1), I 7 and  126(1) o f  the Constitution - Time bar.

The petitioner and  three o thers Ziyard, Jay aw ard en a  and  K iritharan 
applied for the post of D eputy C hief Legal Officer of the 2nd responden t 
Bank. All of them  were eligible to apply for the post. After interview the 
Board of D irectors selected Jay aw ard en a  and  the formal an n o u n cem en t 
of her appo in tm ent w as m ade on 31 .08 .1995. T h a t appo in tm en t was 
challenged by Ziyard, the 1st resp o n d en t to th is  application in SC(FR) 
4 8 3 /9 5  in which the petitioner to th is application  and K iritharan (the 
14'h respondent to th is  application) were no t m ade parties. Ziyard was 
granted leave to proceed in respect of the alleged infringem ent of Article 
12(1) of the C onstitu tion . While th a t application  w as pending, Ziyard 
reached the optional age of retirem ent. The B ank had on 18.01.1996 
refused to g ran t him  an  ex tension  of service. This prom pted him to file 
application SC(FR) 2 4 0 /9 6  on 15.02.1996 aga in st the Bank. In th a t 
application also, leave to proceed was gran ted  in respect of the alleged 
infringem ent of Article 12( 1).

Kiritharan applied to intervene in SC(FR) 4 8 3 /9 5 . This w as refused 
by the Court on 30 .09 .1996 . On 23 .10 .1996  bo th  applications were 
concluded by a se ttlem en t in C ourt w hereby the B ank agreed to appo in t 
Ziyard as Deputy Chief Legal Officer (Supernum erary) w ith effect from 
th a t day and Ziyard agreed to retire a fte r going on leave prior to 
retirem ent from th a t day on available privilege leave. It w as also agreed 
tha t his pension will be com puted on the basis  of his ap p o in tm en t as 
Deputy Chief Legal Officer (Supernum erary).

W hereupon, the petitioner filed the p resen t application  on 25.1 1.1996 
nam ing as responden ts in te r alia. Ziyard. Jay aw ard en a  and  K iritharan
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as the 1st. 9th and 14th responden ts respectively on the ground of alleged 
infringem ent of Article 12(1).

Held :

As regards Jay aw ard en a 's  appoin tm ent, the application was way 
outside the period of one m onth prescribed by Article 126( 1). As regards 
Ziyard s appo in tm ent the application made on the ground that the said 
appointm ent, recorded by Court as a settlem ent, was arbitrary' and 
capricious, is misconceived in th a t w hat Ziyard received was a retiral 
benefit. The se ttlem en t effectively prevented him from functioning in the 
appoin tm ent which he received pro forma. The petitioner not having 
reached the optional age of retirem ent, was noL in the sam e class of 
persons as Ziyard.
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M arch 31, 2000 
S. N. SILVA, C. J.

This Application h as  been filed on 25 .11 .96  and  the 
Petitioner has  been granted  leave to  proceed on 30 .1 .97 in 
respect of the alleged infringem ent of Artcile 12(1) of the 
C onstitution.

The A pplication is linked w ith a  previous application S. C. 
(FR) 4 8 3 /9 5  filed on 1.9.95 to w hich is linked to yet an o th er 
Application S. C. 2 4 0 /9 6 . Both these A pplications were 
concluded by an order m ade by th is C ourt on 23 .10.96. In 
essence  th e  d isp u te  in all th e se  app lica tions re la te  to  
the appoin tm ent of a D eputy Chief Legal Officer of the 1st 
R espondent Bank. The pleadings in  th is application m ake 
extensive references to the  pleadings an d  proceedings in the 
previous applications and  in view of objections th a t have been 
raised, I would se t ou t briefly the  m aterial facts and  sequence 
of events relevant to them .

Taking the p icture th a t em erges from the totality of the 
pleadings, the d ispu te  in these  applications involve four 
persons, nam ely (i) the  petitioner (N arendrakum ar) (11) the  1st 
R espondent (Ziyard) (iii) 9 th R espondent (Jayaw ardena) and
(iv) the 14th R espondent (K iritharan). They have been all 
officers a ttached  to the Legal B ranch  of the  Bank. Their long 
service in the B ank com m enced in 1 9 76 /1977  and  the  initial 
appoin tm ents in the  service of th e  B ank were m ade as  follows:

Ziyard

Jayaw ardena

K iritharan

N arendrakum ar

01 .12 .1976

22 .03 .1977

27.03 .1977  

30 .03 .1997

They were prom oted to the  grade of Senior Legal Officer on 
the sam e day i. e. 1.1.1990. Things appear to have moved 
sm oothly until the pyram id narrow ed and  the time cam e for
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the appoin tm ent to the single post of D eputy Chief Legal 
Officer, upon  the p rem atu re  retirem ent of the  then incum bent 
on 31.5.1995.

According to the applicable organisational ch art and the 
prom otional schem e, the eligibility for the post of Deputy Chief 
Legal Officer is th ree years service as a Senior Legal Officer 
G rade I. T hus, the  four persons referred to above were eligible 
and  were required  to subm it the ir b io-data which was done in 
the 2nd week of Ju ly  1995. They were interviewed by the Board 
of D irectors of the B ank on 4 .8 .1995 and  the  Petitioner has 
s ta ted  in his affidavit th a t a sh o rt time after the interviews were 
concluded, he  w as informed th a t Jayaw ardena  has  been 
selected for the p ost of D eputy Chief Legal Officer. The formal 
announcem en t of her appoin tm ent w as m ade by letter dated 
31 .8 .1995  and  she  w as appointed to th a t post w ith effect from 
1.8.1995.

Ziyard filed application bearing No. S. C. 4 8 3 /9 5  in this 
court on 1.9.1985 alleging th a t the  selection of Jayaw ardena 
constituted an  infringement ofhis fundam ental right to equality. 
N either the Petitioner N arendrakum ar nor K iritharan were 
m ade parties to th a t application. The application was supported 
for leave to proceed on 4 .9 .95  and  leave w as granted in respect 
of the alleged of infringem entofArticle 12(1) of the Constitution. 
The case w as fixed for hearing on 31 .10.95, on w hich date it 
w as refixed for hearing on 9.2.96, since Ziyard being the 
Petitioner moved for tim e to file a coun ter affidavit. Thereafter 
the application w as listed for hearing on 25.3.96.

In the m eanw hile there w as ano ther developm ent in which 
Ziyard w ho w as reaching  the optional age of retirem ent in the 
service of the  B ank sough t an  extension o fh is  period of service 
w hich w as refused  by the B ank by le tter dated  18.1.96. In the 
resu lt Ziyard h ad  to retire w ith effect from 16.4.1996. This 
prom pted him  to file application S. C. (FR) 2 4 0 /9 6  on 1 5.2.96. 
T hat application w as supported  on 8 .3 .96  and  leave to proceed 
w as gran ted  in respect of alleged infringem ent of Article 12(1)
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of the C onstitution. The application w as listed for hearing 
on 8.7 .96 and  relisted on 15.10.96.

W hen application S. C. (FR) 4 8 3 /9 5  w as taken  up for 
hearing on 16.9.96, arising from the  subm issions m ade in 
court, it was recorded th a t the  Petitioner agreed to explore the 
possibility of a  settlem en t an d  the  case w as to be called on 
30.9.96 to ascerta in  w hether a  settlem en t h ad  been reached 
and  if not, to list the case for resum ption  of hearing. W hen 
th a t case w as called on 30.9.96, an  application w as m ade 
by K iritharan to intervene in th a t case. In h is petition for 
in terven tion  d a ted  2 7 .9 .9 6 , K irith aran  s ta te d  th a t  th e  
appoin tm ent of Jay aw ard en a  to the post of D eputy Chief Legal 
Officer is arb itrary  an d  flawed by d iscrim ination and  sough t an 
order cancelling her appoin tm ent. On 30 .9 .96  th e  C ourt 
refused the application of K iritharan  for intervention. The 
jo u rn a l en try  s ta te s  th a t the  applications for intervention by 
K iritharan and  N arend rakum ar are  rejected. However, the 
record in th a t case con ta ins only an  application of K iritharan  
for intervention. Be th a t as it may, in the proceedings it is 
fu rther recorded th a t counsel inform ed cou rt th a t it h ad  not 
been possible to p u rsu e  a  se ttlem en t in view of the  application 
for intervention and  moved for a  fu rther date. The case w as 
then  fixed for 23.10.96.

The cases S. C. (FR) 4 8 3 /9 5  and  2 4 0 /9 6  w ere concluded 
by the order m ade by C ourt on 23.10.96. Since bo th  counsel 
have m ade extensive references to portions of th a t order, I 
would se t ou t the en tire order;

‘T h e  Petitioner (Ziyard) is p resen t an d  th ro u g h  his 
Counsel agrees to the  following term s of se ttlem en t :

In view of the B ank (1st Respondent) agreeing to place 
the Petitioner in the post of D eputy Chief Legal Officer 
(Supernum erary) w ith effect from today i. e. 23 .10 .1996  
and  to ad ju st h is sa lary  accordingly, the Petitioner
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(a) will go on leave prior to retirem ent and  will avail 
him self of the privilege leave available to him with 
effect from today; and

(b) will be entitled to h is pension com puted on the basis 
of th is appo in tm en t as Deputy Chief Legal Officer 
(Supernum erary)

The C ourt m akes order in term s of the above settlem ent.
This settlem ent will no t in  any way affect the rights of the
8 th R espondent (Jay a w ar d e n a) who h as  been appointed as
D eputy Chief Legal Officer.

In view of th e  above settlem ent, the Petitioner w ithdraw s
S. C. Application No. 2 40 /96 ."

Registrar to note

A copy of th is  to be filed in the docket of S. C. Application
No. 2 4 0 /9 6 .”

This application w as filed by N arendrakum ar on 25.1 1.96, 
nam ing Ziyard being the Petitioner in both previous applications 
as the 1st R espondent and  Jayaw ard en a  as the 9th Respondent, 
and  K iritharan who sough t to intervene in the previous 
application as the  14lh R espondent. T hus all four a sp iran ts  to 
the  post of D eputy Chief Legal Officer are now in court, in w hat 
is num erically th e  3rd round  of litigation relating to the m uch 
coveted office.

The petitioner h as  been granted  leave to proceed on the 
alleged infringem ent of Article 12(1) of the C onstitution.

Two prelim inary  objections have been raised  by the 
R espondents on the  b asis  :

(iv) th a t th is application is misconceived;

(v) th a t it is tim e-barred.
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Since there are wide ranging averm ents in  th e  Petition and  
in view of the  prelim inary objections raised, it is necessary  to 
focus on the specific infringement alleged and  the corresponding 
relief th a t h as  been sought. The th ru s t of the  averm ents in  the 
Petition is two fold: firstly it is directed a t  the  appoin tm ent 
of Jayaw ardena  as the  D eputy Chief Legal Officer. Secondly, it 
is directed a t the appoin tm ent of Ziyard as Supernum erary  
D eputy Chief Legal Officer.

P aragraphs 8 to 13 of th e  Petition refer to the  criteria and  
the process adopted by the  Board of D irectors for th e  selection 
of a  cand idate  for the post of D eputy Chief Legal Officer and  the 
Petitioner draw s an  inference from w hat he h as  se t ou t in 
parag raph  14 as follows :

“In all these  circum stances it is subm itted  th a t a  fair 
and  equitable evaluation based  on rational criteria  could 
no t have been m ade. The whole process sm acks of 
a rb itra riness and  discrim ination. The procedure adopted 
by the Board, functioning as a  Selection Board, h as  been 
arb itrary  and  not guided by any  ru le  or principle know n in 
advance."

The com plaint regarding the  appo in tm en t of the  1st 
R espondent as S upernum erary  D eputy Chief Legal Officer is 
som ew hat m uted  and  restric ted  to a single parag rap h  of the  
petition, w here it is merely alleged th a t the  appo in tm en t is 
“arbitrary , capricious an d  w ithou t cancelling the  appo in tm en t 
of the 9th R espondent and  in violation of the 2nd R espondent’s 
own cadre and  procedure.” T hese averm ents are  followed up 
by way of relief in a  single su b -p a rag rap h  in the p rayer by 
w hich an  order is sough t directing the  2nd R espondent B ank to 
cancel the  appoin tm ents of 9 th R espondent Jay aw ard en a  and  
the 1st R espondent Ziyard.

A lthough the Petitioner w ith a  degree of ingenuity  has  
rolled u p  the relief in respect of bo th  appoin tm ents in the  said  
sub  parag raph  of the prayer, in view of the  obj ection of tim e b a r
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we have to exam ine the  alleged infringem ents in relation to the 
respective appoin tm ents, separately.

The selection of Jayaw ardena  to the post of Deputy Chief 
Legal Officer w as m ade im mediately after the interview held on
4.8.95, as alleged by the Petitioner himself. The appointm ent 
w as effected by le tte r dated  31 .8 .95  with efTect from 1.8.95. 
W hereas th e  ap p o in tm en t of Ziyard as  S upernum erary  
D eputy Chief Legal Officer w as m ade w ith effect from 23.10.96 
p u rsu a n t to a  settlem en t in Court.

The objection of tim e b a r  relates to the infringem ent 
alleged in  respect of the  appoin tm ent of Jayaw ardena.

Artcile 126(2) of the  C onstitu tion  gives the right to a 
person  who alleges an  infringem ent o r im m inent infringem ent 
of a  fundam ental righ t guaran teed  by the C onstitu tion to apply 
to th is  C ourt w ith in  one m onth  of su ch  infringem ent.

In th e  early cases in  w hich th e  question of time bar was 
considered by th is  court it w as held th a t the general rule is th a t 
an  application h a s  to  be m ade w ithin one m onth  of the 
petitioner becom ing aw are of the  alleged infringem ent - vide 
G unaw ardena vs. Senanayake"1 - FRD Vol. 1 page 177.

In the case of im m inent infringem ent, the period is 
com puted from th e  date the  Petitioner had  an  apprehension 
th a t h is fundam en ta l rights are ab o u t to be infringed (vide 
Ja ya w ardene  vs. A ttom ey-G eneral(2>).

In  K rishna Mining Co. Ltd., vs. JEDBf31 - it w as held th a t 
a lthough  a  Petitioner is entitled to  challenge an  im m inent 
infringem ent, he w as nevertheless entitled to w ait until there 
w as an  ac tu a l infringem ent w hen th e  application perta ins to 
the infringem ent, as  such . T hus, for the  purposes of applying 
the  time b a r  an  alleged im m inent infringem ent and  the actual 
infringem ent have to  be considered separately  although the 
ac ts  com plained of m ay constitu te  a  single executive or 
adm inistrative process.
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In the case of G amaethige us. Siriw ardena a n d  others141, a  
s tric t in terpreta tion  w as adopted. It w as held th a t th e  tim e 
limit w as m andatory  and  the p u rsu it of o ther rem edies jud ic ia l 
or adm inistrative does not prevent or in te rru p t the  operation 
of the  time limit.

This decision w as followed in  Ram anathan us. Tennakoon151, 
w here it w as held th a t the  delay canno t be excused  on  the 
basis of an  application to a  com m ission appoin ted  u n d er the 
Regulations m ade in term s of the  Sri Lanka F oundation  Law. 
A s ta tu to iy  exception h as  now been in troduced  in rela tion  to 
applications m ade w ithin th e  one m onth  period to the  H um an 
Rights Com m ission of Sri Lanka by Section 13(1) of Act No. 21 
of 1996.

The C ourt h as  recognised th a t there  is a n  elem ent of 
discretion in en tertain ing  a n  application th a t is ex facie 
outside the  one m onth  time limit. To avail of th is  d iscretionary  
power “the Petitioner m u s t provide an  adequate  excuse for the 
delay in presenting the petition” vide Edirisinghe us. Navaratne161. 
The rationale of the exercise of d iscretion in th is  regard  is 
the application of the  principle lex non coglt ad. impossibilia  
w hich has been recognised in several cases relating to alleged 
infringem ents of Articles 13(1) an d  13(2) of th e  C onstitu tion , 
arising from the  a rre s t and  deten tion  of persons, [vide Sam an  
us. Leeladasa!71 and  N am asivayam  us Gunawardena!81].

In the  background of the  aforesta ted  consis ten t tren d  of 
decisions in applying th e  one m onth  ru le  as con tained  in 
Article 126(2) of the  C onstitu tion, I would now deal w ith  the 
argum ents in th is case w hich involve yet an o th e r dim ension 
relevant to the n a tu re  of proceedings contem plated  by Article 
126 and  the application of rule. As noted above the principal 
com plaint of the Petitioner rela tes to th e  ap po in tm en t of 
Jayaw ardena  as D eputy Chief Legal Officer. The Petitioner 
becam e aw are of the  appo in tm en t very early in the s ta te  of 
affairs, i. e. on the date of the interview  itself, being 4 .8 .95 . This 
application has  been filed on 25 .11 .96  w hich is ex facie way
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outside the period of one m onth  from the date the Petitioner 
becam e aw are of the alleged infringem ent. He seeks to excuse 
the delay on the basis th a t the com plaint regarding the 
appoin tm ent of Jayaw ardena  w as m ade to this court by Ziyard 
well w ithin the  period of one m onth  of the appointm ent. 
That, the Petitioner and  K iritharan identified them selves 
w ith the com plaint of Ziyard. But, w hen Ziyard sought to 
en ter into a settlem ent w ith the  Bank in relation to the 
proceedings institu ted  by him, they (in fact only Kiritharan) 
sough t to intervene in those proceedings and  having failed 
in th a t endeavour the Petitioner in stitu ted  the p resen t 
proceedings, w ithin one m onth  of the application filed by 
Ziyard being concluded upon the settlem ent referred to above.

On a  consideration of the factual m atters I am inclined to 
believe the assertion  of the Petitioner tha t K iritharan and he 
identified them selves fully with the applications filed by Ziyard. 
They expected Ziyard to "deliver the goods" by dislodging 
Jayaw ardena  from the post w hich they aspired to secure for 
each of them . It appears from the pleadings, th a t they viewed 
Jayaw ard en a  as the  com mon adversary. However, the issue 
th a t we are now confronted w ith cannot be resolved on such  
a sim plistic factual basis. It involves mixed questions of fact 
and  law. It involves four elem ents, they are :

(i) the question relating to a right;

(ii) the correlative duty;

(iii) an  alleged infringem ent; and

(iv) the in stitu tion  of the legal proceedings to redress tha t 
infringem ent.

These four elem ents are encom passed in the classic 
p h rase  “cause  of action” w hich ru n s  through the gam ut of Civil 
Procedure. Section 5 of the Civil Procedure Code defines a 
cause  of action as “the  w rong for the prevention or redress of
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which an action m ay be brought and  includes the denial of a 
right . . If we, only for purpose of clearer com prehension, 
relate th a t definition to the proceedings provided for by Article 
126 of the  C onstitution, it will be seen  th a t the right th a t is 
claimed is a  fundam ental right. In term s of Article 4(d) of 
the C onstitu tion  fundam ental rights constitu te  p a rt of the 
sovereignty of the  People w hich are declared an d  recognised 
by the C onstitu tion, th a t is in Articles 10 to 14 of the 
C onstitution. The correlative duty  is also laid down in Article 
4(d) w hich m andates all organs of G overnm ent to respect, 
secure and  advance the fundam ental rights of the  People as 
are declared and  recognized by the C onstitu tion. It is fu rther 
m andated  th a t these rights shall no t be abridged, restric ted  or 
denied save of the m an n er and  to the extent as provided in the 
C onstitution.

Every person, is entitled to the  righ ts and  freedom s 
recognized in Articles 10,11,12(1) and  13 of th e  C onstitu tion. 
Every citizen is entitled to the righ ts and  freedom s recognized 
inA rticle 12(2) and  14 of the C onstitu tion. The righ t to equality 
w hich is guaran teed  by Article 12(1) being the one in issue, 
carries w ith it the concept of classification based  on intelligible 
differentia, having a  rational relation to the object sough t to be 
achieved by su ch  classification. T h u s there is a  com m on 
elem ent in these rights and  the  correlative du ty  lying upon the 
organs of the Governm ent, to respect, secu re  and  advance 
these rights, in the sense  th a t they perta in  to every person  or 
citizen as the case m ay be. In th is  respect these  rights 
transcend  personal and  con tractual, rights recognized and  
enforced in private law by the  civil courts.

A lthough these rights an d  freedom s are com m on to 
everybody or every citizen, as noted above, the right to 
invoke the C onstitu tional rem edy in Article 126(1) upon an 
infringem ent of su ch  a  right is individual to the person  who 
is aggrieved by su ch  infringem ent. This is the necessary  
inference of the words as contained in Article 17 and  126(2) of 
the Constitution.
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Which reads thus:

Article 17: “Every person shall be entitled to apply
to the Suprem e Court, as provided by Article 126, in 
respect of th e  infringem ent or im m inent infringement, by 
executive of adm inistrative action, of a fundam ental right 
to w hich su ch  person is entitled un d er the provisions of 
th is C hapter.

Article 126(2) "W here any p e rso n  alleges th a t any 
su ch  fundam ental right or language right relating to such 
person h as  been infringed or is abou t to be infringed by 
executive or adm inistrative action, he may him self or by 
an  attorney-at-law  on his behalf, w ithin one m onth thereof, 
in accordance w ith su ch  rules of cou rt as may be in force, 
apply to the Suprem e C ourt by way of petition in writing 
addressed  to su ch  C ourt praying for relief or redress in 
r e s p e c t  of s u c h  in fr in g e m e n t. S u c h  a p p lic a tio n  
m ay be proceeded w ith only with leave to proceed first had 
and  obtained from the Suprem e Court, w hich leave may 
be g ran ted  or refused, as the case may be, by not less than  
two Judges."

T hus th e  four a sp iran ts  to the post of D eputy Chief Legal 
Officer, who faced the interview on 4 .8 .1995 enjoyed the 
com m on right to the equal protection of the law as guaranteed  
by Article 12(1) of the C onstitution. Some of them  may 
have h ad  a  sim ilar perception th a t the selection process 
w as flawed by a rb itra rin ess  and  the absence of rational criteria 
as is alleged resu lting  in an  infringem ent of their right to the 
equal protection of the law. The right to apply to th is C ourt in 
respect of su c h  infringem ent w hich also takes the form of a 
fundam ental righ t in the m anner it is s ta ted  in Article 17 of the 
C onstitu tion  m ay also  be com mon to those who allege the 
sam e infringem ent. But, the m anner of m aking such  an 
application as  provided in Article 126(2) is restrictive and  gives 
th a t process a  personal or individual character. The words, 
“w here any person  alleges th a t any su ch  fundam ental right or
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language right relating to such  person has been infringed or 
abou t to be infringed by executive or adm inistrative action, 
he m ay h im self or by an  attorney-at-L aw  on  h is  behalf,
within one m onth thereof.   apply to the  Suprem e C ourt.........
(em phasis by me) as  appearing  in Article 126(2) am ply 
dem onstra te  the personal or individual charac te r of the  right 
to in stitu te  proceedings in  relation to the  special ju risd ic tion  
vested in th is court for the enforcem ent of fundam ental 
and  language rights as declared an d  recognised by C hapters 
III and  IV of the C onstitu tion. H ence a  person  who alleges an  
infringem ent canno t s tay  his h an d  on th e  basis th a t the 
infringem ent perceived by him  is already before C ourt th rough  
a  proceeding in stitu ted  by an o th e r sim ilarly s itua ted . If he 
elects to do so, he p u ts  in peril the  righ t he h as  in  te rm s of 
Article 17 to apply to th is C ourt in respect of the infringem ent 
of the fundam ental right as alleged by him. This is a  clear 
application of the m axim  uegilantbus nor dormientibus, ju r a  
subveniunt (the laws a ss is t those w ho are vigilant, no t those 
who sleep over the ir rights).

For these reasons, I uphold  th e  prelim inary objection of 
time b a r  as to the  infringem ent, th a t is alleged in respect of the 
appoin tm ent of the 9th R espondent as D eputy Chief Legal 
Officer.

The o th e r in fringem ent alleged is in resp ect of the 
appoin tm ent of Ziyard as  S u p ern u m era iy  D eputy Chief Legal 
Officer. The objection th a t is ra ised  is th a t the application is 
m isconceived in th is regard. Several a rgum en ts  have been 
raised  on the question w hether, th is  appo in tm en t m ade 
p u r s u a n t to a  se ttlem en t en te red  in  C o u rt c o n s titu te s  
executive or adm ins trative action or is in the  n a tu re  of jud icial 
action which is outside the ju risd ic tion  of th is C ourt in view of 
Article 126 of the C onstitu tion.

The order m ade by th is C ourt on 23 .10 .96  in.S . C. (FR) 
4 8 3 /9 5  and 2 4 0 /9 6  h a s  been se t ou t by me in its  en tirety  in 
a  preceding section of th is  judgm en t. It is clear th a t the C ourt
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has merely taken  note of a  settlem ent tha t has been entered 
into by the parties. It appears th a t the process involves 
elem ents of executive and  adm inistrative action on the one 
h an d  and  jud icial action, on the other. It is not necessary in the 
context of th is application to dwell on this m atter further. The 
Petitioner's com plaint is th a t the appointm ent of Ziyard as 
S upernum erary  D eputy Chief Legal Officer w ithout cancelling 
the  appoin tm ent of the 9th R espondent is arbitrary  and 
capricious and  in violation of the provisions relating to the 
cadre of officers in the B ank and  the procedures relevant to 
appoin tm ents. Although ex facie Ziyard has been given an 
appoin tm ent as Supernum erary  D eputy Chief Legal Officer, 
an  exam ination of the term s of settlem en t reveals tha t in effect 
w hat he h as  received is a retiral benefit. As noted above Ziyard 
reached  the optional age of retirem ent w hen his application 
w as pending and was retired from the service of the Bank. The 
settlem en t effectively prevents him  from functioning in the 
appoin tm ent w hich he received pro forma. The appoin tm ent a t 
issue is nothing b u t a m eans of enhancing  the benefits he 
receives upon retirem ent. The Petitioner has  not reached 
the  optional age of retirem ent. He is th u s  not in the sam e 
class of persons as Ziyard an d  is precluded from alleging 
an  infringem ent in relation to retiral benefits to which he is 
no t in any event entitled to. The application is therefore 
m isconceived in th is respect.

Accordingly, I uphold the prelim inary objections tha t 
have been raised  and  dism iss the application and make no 
order as to costs.

PERERA, J . - I agree

GUNASEKERA, J . - I agree

Preliminary objections upheld;

Application dism issed.


