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Actio iryuriarum - Rom an Dutch Law  - False com plaint o j  theft o f  goods - 
Arrest o f  p la in tiff - Discharge by the M agistrate, w ithout prosecution  - 
Ingredients o f  actio iryuriarum.

The defendant was an engineer attached to the Ceylon Electricity Board 
("CEB"). In 1978 the CEB imported 18 crates of rotor core plates ("plates") 
for u se  in the construction of Bowatenna power plant. 32 plates in crate 
“F-106" were damaged while the rest (over 150 in number) were 
undamaged. The Insurance Corporation of Sri Lanka ("ICSL”) agreed to 
meet the claim in respect of the damaged plates. Thereafter one 
Muthuarachchi, the storekeeper in charge of the CEB stores delivered 
the entire crate “F-106" to the ICSL. Consequently, the undamaged  
plates were not retained by the CEB and the entire crate was sold by the 
ICSL after calling for tenders. The plaintiff purchased it through one 
Berty Paul and brought it to his brother's prem ises adjoining his own 
premises at Grandpass. He tried to sell the plates, but was unsuccessful. 
Accordingly, they continued to remain where they were till 02. 10. 80.

In his evidence in chief the defendant said that he gave instructions to 
Muthuarachchi to separate the damaged plates. Muthuarachchi denied 
receiving any such instructions. In cross-exam ination, the defendant 
admitted that the crate had been in h is charge and that it was on his 
instructions that the crate had been delivered to the ICSL.

On 02. 10. 80. the defendant made a complaint to the police that crate 
“F 106" was missing; he learnt that the ICSL had auctioned it to one Berty 
Paul; that the plates numbering 186 were in the custody of the person  
living in No. 5 0 /1 6  and stored at the adjoining prem ises No. 4 9 /1 6  De 
Vos Lane, Grandpass and that the ICSL should have taken over and sold
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only the 32 damaged plates. The defendant requested the police to 
investigate it and assist in recovering the plates. Thereafter the 
defendant accompanied the police to the scene and identified the plates 
as belonging to and stolen from the CEB. In cross-examination, the 
defendant admitted that in accordance with the notes of investigation 
made by the police he had told the police that the plates had been stolen 
from the CEB and made that complaint against the plaintiff without any 
foundation. The sam e night the defendant entered the plaintiffs premises 
with labourers and police officers and removed the entire stock of plates' 
including the damaged ones.

Thereafter the plaintiff was taken into custody by the police and 
produced before a Magistrate on 05. 10. 80 on a “B” report alleging theft 
of plates. The Magistrate released him on bail and directed him to appear 
in court on 22. 10. 80. On 06. 10. 80, the defendant made a second 
statem ent to the police withdrawing his earlier allegation of theft. He said 
that the object of his complaint to the police on 02. 10. 80 was to obtain 
police assistance to recover the plates so urgently needed for the 
Bowatenna project. Notwithstanding the withdrawal of the allegation of 
theft on 06. 10. 80, the plaintiff was discharged by the Magistrate only 
on 07. 01. 81.

Held :

1. In the absence of a prosecution, the Court of Appeal erred in granting 
relief to the plaintiff on the basis that the plaintiff s cause of action was 
malicious prosecution. But the plaintiffs action was maintainable being 
an action in respect of an injuria allegedly committed by the defendant 
by (a) maliciously, and (b) without reasonable and probable cause (c) 
making a defamatory complaint (of theft) against the plaintiff, (d) which 
resulted in legal proceedings against the plaintiff (namely, his arrest and 
production in the Magistrate's Court. For the Roman Dutch Law action 
for injury it is sufficient if the defendant set the authorities in motion to 
the detriment of the plaintiff.

Per Fernando, J.

“............ actio injuriarum  is much wider than the English Law action for
malicious prosecution"

2. The allegation of theft was to the defendant's knowledge false.

3. The defendant had no reasonable or probable cause for alleging that 
the plates had been stolen.
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Per Fernando, J .

“The fact that the defendant's motive was to recover property belonging 
to the CEB which was urgently needed for a public purpose makes no 
difference; that would have been good reason to ask the police for help 
to trace and recover the m issing goods, but not to allege that they had 
been stolen."

4. The plaintiff established malice.

Per Fernando. J .

“...........he made a false allegation of theft, which he could not reasonably
have believed; and which was not merely reckless, but which he knew to 
be false. Further he m ust have known that an allegation of theft of CEB 
property worth Rs. 500 .000  was very likely to result in an arrest. There 
was thus animus injuriandl"

5. The sum  of Rs. 500 .000  awarded by the Court of Appeal as damages 
was quite excessive. Even though the allegation of theft was improper, 
the circum stances are consistent with an excess of zeal, undeserving of 
such severe strictures. The plaintiff would be sufficiently com pensated  
by an award of Rs. 100,000, with legal interest from the date of the 
judgement of the Supreme Court.
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J u n e  21, 2000.
FERNANDO, J.

T he P lain tiff-A ppellan t-R esponden t (the “PlaintifF) is an  
A ttom ey-at-L aw , a  J u s t ic e  o f th e  Peace, an d  ad d itio n a l City 
C oroner of Colom bo. He in s titu te d  th is  ac tio n  a g a in s t the  
D e fe n d a n t-R e s p o n d e n t-A p p e lla n t  ( th e  “D e fe n d a n t”), a n  
E ng ineer em ployed by th e  Ceylon E lectricity  B oard  (“CEB”).

T he is su e s  fram ed  a t  th e  tria l (and the  lea rn ed  D istrict 
J u d g e ’s  a n sw e rs  thereto ) w ere a s  follows :

1 . Did th e  D efen d an t on  o r a b o u t 02. 10. 1980 
m ak e  a  co m p la in t to  th e  G ra n d p a ss  Police th a t  
th e  P lain tiff h a d  co m m itted  th e ft of ro to r core 
p la te s  a s  se t o u t  in  p a ra g ra p h  5 of th e  p la in t? NO

2. (a) W as th e  P lain tiff ta k e n  in to  c u s to d y  on  05. 10. 
80  a n d  p ro d u ce d  before  th e  M ag is tra te  on  
05. 10. 80? YES

(b) W as th e  P lain tiff so p ro d u ce d  a s  one a g a in s t 
w hom  th e re  w as  a  ch arg e  of theft of th e  sa id  
ro to r core p la te s? YES

(c) Did th e  M ag is tra te  m ak e  o rd er th a t  th e  P lain tiff 
sh o u ld  a p p e a r  in  c o u rt o n  22. 10. 1980? YES

(d) Did th e  M ag is tra te  d isch a rg e  th e  P lain tiff on  
07. 01. 1981? YES

3. W as th e  sa id  c o m p la in t m ad e  m aliciously , an d  
w ith o u t re a so n a b le  a n d  p robab le  ca u se ? NO

4. Did th e  P lain tiff by  re a s o n  of th e  sa id  com pla in t 
su ffer in  h is  re p u ta tio n  a n d  c red it a s  se t o u t in  
p a ra g ra p h  7 of th e  p la in t? YES

5. If th e  above is s u e s  a re  an sw e re d  in  favour of the  
P lain tiff w h a t d am a g e s  is th e  P lain tiff en titled
to?

DOES NOT ARISE IN VIEW OF 
ANSWERS TO (1) AND (3)
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In p a ra g ra p h  (7) of th e  p la in t, th e  P lain tiff h a d  averred  
th a t  th e  D efen d an t’s co m p la in t to  th e  Police w as  grossly  
defam ato ry  o f h im  a n d  th a t  h e  h a d  su ffe red  in  h is  re p u ta tio n  
a n d  cred it; th a t  h e  h a d  b e e n  p ro d u ce d  in  th e  M ag is tra te ’s 
C o u rt a s  one a g a in s t w hom  a  c h a rg e  o f th e ft w ould  be m ade; 
a n d  th a t  h e  h a d  th e reb y  su ffered  d a m a g e s  w h ic h  h e  a s se s se d  
a t  Rs 5 0 0 ,0 0 0 /- .

In  view of h is  a n sw e rs  to is s u e s  (1) a n d  (3), th e  tria l Ju d g e  
d ism issed  th e  action .

O n  appeal, th e  C o u rt of A ppeal rev ersed  th o se  find ings, 
a n d  aw arded  th e  P lain tiff d am a g e s  in  th e  fu ll a m o u n t of Rs. 
5 0 0 ,0 0 0  claim ed. T h is  C o u rt g ra n te d  th e  D efen d an t specia l 
leave to  ap p ea l on  th e  following q u es tio n s :

“ 1. W h eth er th e  C o u rt of A ppeal h a s  m isd irec ted  itse lf 
w h en  it h e ld  th a t  ‘M alice, g ro ss  re c k le s sn e s s  a n d  lack  of 
rea so n a b le  c a re  h a s  clearly  b een  e s ta b lis h e d ’ in  th e  ligh t of th e  
evidence.

2. W ere th e  re q u is ite  in g re d ie n ts  to  p rove  c a se  of 
M alicious p ro s e c u tio n /a r re s t  e s ta b lis h e d .”

THE FACTS

In  1978 th e  CEB im ported  18 c ra te s  o f " ro to r core p la te s ” 
(w hich I sh a ll refer to  a s  “p la te s”). T h ese  w ere  in te n d e d  for u se  
by a  foreign c o n tra c to r  (“S u m ito m o ”) engaged  in  c o n s tru c tin g  
th e  B ow atenne pow er p la n t for th e  CEB. O ne c ra te , identified  
a s  “F - 106”, w as found  to  be  dam aged . A su rv ey  m ad e  u p o n  a n  
in su ra n c e  cla im  revealed  th a t  32  p la te s  w ere d am ag ed  w hile 
th e  re s t (over 150 in  n um ber) w ere u n d a m a g e d . T he In su ra n c e  
C orpo ra tion  of Sri L an k a  (“ICSL”) ag reed  to  m ee t th e  c laim  in  
re sp e c t of th e  dam ag ed  p la tes . The  c ra te , w ith  th e  d am ag ed  a s  
well a s  th e  u n d a m a g e d  p la tes , w a s  th e n  tra n s fe r re d  from  the  
CEB’s s to re s  a t  th e  K elan itissa  pow er s ta t io n  to  its  s to re s  a t  th e  
P e tta h  pow er sta tio n . T here  w ere two se ts  of keys to  th e  sto res: 
one w ith  th e  D efendan t, th e  o th e r  w ith  th e  s to rek eep e r.
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In  h is  ev idence-in-ch ief, th e  D efendan t claim ed th a t  he 
h a d  repea ted ly  in s tru c te d  th e  th e n  s to rekeeper, W ijeram a, to 
s e p a ra te  th e  dam ag ed  p la tes , so  th a t  they  could  be h an d ed  
over to  th e  1CSL; W ijeram a failed to do so. He gave the  sam e 
i n s t r u c t io n s ,  a g a in  o ra lly , to  W ije ra m a ’s s u c c e s s o r ,  
M u th u a ra ch c h i. He, too, failed to com ply. N evertheless the 
D efendan t took  no  ac tio n  e ith e r to p u t h is  o rd e r in to  w riting or 
to  e n s u re  com pliance. Called by th e  Plaintiff, M u th u a rach ch i 
den ied  receiving a n y  s u c h  in s tru c tio n s ; a n d  testified  th a t  he 
h a d  no  a u th o r ity  to  op en  th e  c ra te , a n d  th a t  th e  D efendan t h ad  
told h im  to deliver th e  en tire  c ra te  (which w eighed a b o u t five 
tons) to th e  ICSL. I m u s t no te  th a t  th e  D efendan t did not 
exp la in  how  M u th u a ra c h c h i could  rea so n ab ly  have been  
expected  to  d e te rm in e  w h ich  p la te s  w ere dam aged  a n d  w hich  
w ere no t.

However, in  c ro ss -ex am in a tio n  th e  D efendan t s ta te d  th a t  
th e  c ra te  h a d  b e e n  in  h is  charge  a n d  th a t  it w as on h is  
in s tru c tio n s  th a t  th e  c ra te  h a d  been  delivered to th e  ICSL.

It is  n o t d isp u te d  th a t  on  24. 01. 79  th e  c ra te  “F -106" w as 
delivered by M u th u a ra c h c h i to  a  rep re sen ta tiv e  of th e  ICSL.

In  April o r  M ay 1979 th e  ICSL called  for te n d e rs  for the  
p u rc h a s e  of th a t  c ra te . T he c ra te  h a d  n o t b een  opened  in  the  
P la in tiffs  p resen ce , a n d  a lth o u g h  he knew  n ex t to n o th in g  
a b o u t its  c o n te n ts , on  th e  advice of a  friend  n am ed  B erty Pau l 
he  su b m itte d  a  b id  o f Rs. 837  w h ich  w as accep ted . It w as only 
a b o u t six  m o n th s  la te r, a fte r  th e  ICSL h a d  s e n t h im  several 
rem in d ers , th a t  th e  P lain tiff rem oved th e  c ra te  to h is  b ro th e r’s 
p rem ise s  No. 4 9 /1 6  De Vos Lane, G ra n d p a ss , w h ich  ad jo ined  
h is  ow n p rem ise s  No. 5 0 /1 6 . T he P lain tiff tried  to  sell th e  
p la tes , b u t  w a s  u n su c c e ss fu l. Accordingly, th ey  c o n tin u ed  to 
rem a in  w h ere  th ey  w ere till 02. 10. 80.

O n  th e  even ing  of 02 . 10. 80  th e  D efen d an t m ade  a 
co m p la in t to  th e  G ra n d p a ss  Police, w h ich  m ay  be sum m arized  
a s  follows. T hree  d ay s  before, a  S um itom o  officer h ad  found
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th a t  c ra te  “F -106” w as  m issing ; th e  D efen d an t c o n su lte d  
o th e r  S um itom o officers, w ho (w ith th e  he lp  of ICSL officers) 
a sc e r ta in e d  th a t  th e  c ra te  h a s  b een  a u c tio n ed  to  one B erty  
Paul; h e  a lso  cam e to  know  th a t  th e  p la te s  w ere b e ing  s to re d  
a t  4 9 /1 6  De Vos L ane, G ra n d p a ss , a n d  w ere in  th e  c u s to d y  of 
th e  p e rso n s  living in  th e  ad jo in ing  p rem ises  (No 5 0 /1 6 ); a n d  
th a t  he  v isited  th o se  p rem ises  a n d  found  th a t  th e re  w ere 32  
th in  p la te s  a n d  154 th ick  p la tes . He s ta te d  th a t  th e  ICSL 
sh o u ld  have  ta k e n  over, a n d  sold , only  th e  32  d am aged  p la te s , 
a n d  re q u e s ted  th e  Police to m ak e  a  th o ro u g h  investiga tion  to  
a sc e r ta in  how  th e  u n d a m a g e d  p la te s  cam e to be au c tio n ed . He 
s tre s se d  th a t  th e  c o n s tru c tio n  o f th e  g e n e ra to r  o f th e  pow er 
s ta tio n  w as held  u p  d u e  to  th e  lack  o f th o se  p la tes , a n d  th a t  
delay  in  recovering  th em  w ould  n o t only  c a u se  e x p en se  to th e  
G overnm en t b u t  w ould  com pel th e  CEB to re so r t to  pow er 
c u ts . It w as  “very n e c e ssa ry  th a t  th e  Police sh o u ld  tak e  
im m ed ia te  ac tio n  to  seize th e se  [plates] a n d  re lease  th em  to th e  
CEB w ith o u t any  fu r th e r  delay".

The D efen d an t’s ev idence in  C o u rt w as s u b s ta n tia lly  to  
th e  sam e  effect. I m u s t  n o te  in  p a r t ic u la r  th a t  he  a d m itte d  th a t , 
even before he m ade  th a t  com p la in t, he  h a d  know n th a t  th e  
ICSL h a d  sold th e  p la te s  by  pub lic  au c tio n .

In  th a t  co m p la in t, th e  D e fe n d a n t m ad e  no  specific  
a llegation  of theft a g a in s t th e  P lain tiff o r anyone  else - indeed , 
th e  P lain tiff w as n o t even m en tio n ed  by n am e. However, 
Mr. S en ev ira tn e  s tre s se d  th e  fac t th a t  th e  co m p la in t w as  
h e a d ed  “T heft of ro to r core p la te s  val: Rs. 500 ,000". W hile he  
su b m itte d  th a t  th is  show ed th a t  th e  D efen d an t h a d  m ad e  a n  
a llegation  of theft to  th e  Police, Mr. G oonesekera  su b m itte d  
th a t  th is  w as  a  c a p tio n  in se rte d  by th e  Police, for w h ich  
responsib ility  could  n o t be c a s t  on  th e  D efendan t.

B u t w h a t h a p p e n e d  th e re a f te r  p u ts  a  very d ifferen t 
com plexion  on  th e  m a tte r . T he Police im m edia te ly  w en t to 
D e V os L a n e , a c c o m p a n ie d  b y  th e  D e f e n d a n t .  T h e  
co n tem p o ra n e o u s  n o te s  m ad e  by th e  Police reco rd  th a t  th ey
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w en t in  se a rc h  of th e  sto len  p lates; th a t  th e  D efendan t pointed  
o u t th e  p la te s  w h ich  w ere close to  No 5 0 /1 6 ; th a t  they 
m ad e  in q u irie s  a n d  lea rn t th a t  th e  ow ner of No. 5 0 /1 6  w as 
E dw ard  A hangam a, w ho w as n o t in  a t  th a t  tim e; an d  th a t  the  
D efendan t identified  th e  p la te s  a s  belonging  to  a n d  sto len  from 
th e  CEB.

It is  n o t n e c essa ry  for m e to co n sid e r e ith e r the  accu racy  
of th o se  n o tes , a s  to w h a t w as sa id  or done a t  th e  scene, or th e ir 
ad m issib ility  or ev iden tiary  v a lue  - for the  rea so n  th a t , w hen  
con fron ted  w ith  th o se  n o te s  in  c ro ss  - exam ination , the  
D efen d an t ad m itted  th a t  he  told th e  Police th a t  th e  p la tes  had  
b e e n  sto len  from  th e  CEB’s P e tta h  s to res . He fu rth e r  accep ted  
th a t  h e  h a d  m ade  th is  com p la in t a g a in s t th e  P lain tiff w ithou t 
an y  fo u n d atio n , sim ply b e c a u se  he  h a d  n o t given perm ission  
to an y o n e  to  rem ove th e  (undam aged) p la te s  from  the  sto res.

T he P lain tiff testified  th a t , in  re sp o n se  to a  Police m essage, 
h e  cam e to th e  Police s ta tio n  th a t  n igh t. W hile he  w as th ere  the 
D efen d an t cam e, a n d  told th e  in v estiga ting  Police officer - in 
th e  P la in tiff  s  p resen ce  - th a t  th e  p la te s  w ere sto len  an d  were 
in  th e  P la in tiff  s  po ssessio n . A fter he  w as q u es tio n ed  th a t  n igh t 
he w as  re leased  on  Police bail.

At a b o u t m id -n igh t, th e  D efen d an t e n te red  th e  P la in tiffs  
p rem ise s  w ith  lab o u re rs  a n d  fou r Police officers, an d  rem oved 
th e  e n tire  s to ck  of p la tes , in c lu d in g  th e  dam aged  ones.

T he P lain tiff testified  th a t  o n  04. 10. 80  he  w as a sk ed  to 
com e to th e  Police s ta tio n  th e  following day  a t  10 .00 a .m .; th a t  
h e  d id  so, a n d  w as  n o t allowed to  leave th e  p rem ises; th a t  he 
h a d  to  rem a in  s ta n d in g  for a  long  period , a n d  w as  u ltim ately  
allow ed to  s it on  a  b en ch ; a n d  th a t  h e  cou ld  n o t even have h is  
lu n c h . He w as  k e p t th e re  till 7 .0 0  p .m ., a n d  th e n  p roduced  a t 
th e  a c tin g  M ag is tra te ’s h o u se , o n  a  “B” rep o rt alleging theft. 
He w as  re leased  on  bail, a n d  d irec ted  to  a p p e a r  in  C ou rt on  
22. 10. 80; a n d  (n o tw ith s ta n d in g  th e  w ithd raw al of th e  
a llegation  of th e ft by  th e  D efendan t, o n  06. 10. 80) d ischarged  
only  o n  07. 01. 81.
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Before m ak in g  h is  co m p la in t on  02. 10. 8 0  th e  D efen d an t 
h a d  m ad e  no  a tte m p t to  verify from  M u th u a ra c h c h i w h a t 
h a d  h a p p e n ed  to  th e  c ra te  “F -1 0 6 ”. M u th u a ra c h c h i w a s  
th e n  w ork ing  in  M inneriya. T he D efendan t su m m o n e d  h im  to 
Colom bo, a n d  q u e s tio n e d  h im  o n  th e  4 th o r th e  5th. T h erea fte r , 
on  06. 10. 80, th e  D efen d an t m ad e  a n o th e r  s ta te m e n t: th a t  
w h en  h e  h a d  m ad e  h is  o rig inal co m p la in t a b o u t th e  m iss in g  
c ra te  “F -1 0 6 ”, h e  h a d  n o t h a d  th e  o p p o rtu n ity  o f m ee tin g  
M u th u a ra ch c h i: th a t  by  02. 10. 80  he  h a d  le a rn t  th a t  th e  
P la in tiff w as in  p o ssess io n  of th e  p la tes ; th a t  a s  a  p u b lic  officer 
a n d  h av ing  reg ard  to  h is  resp o n sib ility  in  th e  m a tte r , h e  h a d  
m ad e  th a t  co m p la in t to  th e  Police; th a t  h is  ob jec t w a s  to  o b ta in  
Police a s s is ta n c e  to  recover th e  p la te s  so  u rg en tly  n e e d ed  for 
th e  B o w a te n n e  p r o je c t ;  a n d  t h a t  a f t e r  q u e s t i o n in g  
M u th u a ra c h c h i he  le a rn t  th a t  M u th u a ra c h c h i h a d  delivered  
th e  e n tire  c ra te  to  th e  ICSL. He therefo re  w ith d rew  h is  ea rlie r  
a llegation  of th eft a n d  s ta te d  th a t  h e  d id  n o t w a n t an y  fu r th e r  
ac tio n  th ereo n . In  c ro ss -ex a m in a tio n  th e  D efen d an t a d m itte d  
th is  s ta te m e n t a n d  th e  fac t th a t  h e  h a d  w ith d ra w n  h is  p rev io u s  
a llegation  of th e f t .

THE ISSUES

At th e  h e a rin g  o f th e  a p p ea l, th e  following is s u e s  a ro se  
from  th e  su b m iss io n s  m ad e  by  Mr. G oonesekera  o n  b e h a lf  of 
th e  D efendant:

1. W as th e  c a u se  of ac tio n  p lead ed  in  th e  p la in t for m a lic io u s  
p ro se c u tio n ?  If so, sh o u ld  th a t  ac tio n  have  been  d ism isse d  
b e c a u se  in  fac t th e re  h a d  b e e n  no  p ro se c u tio n ?

2. If, how ever, th e  P la in tiff  s  c a u se  o f ac tio n  w as  for m alic io u s  
a r re s t  (or som e o th e r  s im ila r injuria), h a d  th e  P la in tiff 
failed to e s ta b lish  :

(a) th a t  th e  D efen d an t h a d  m ad e  a  co m p la in t of th e ft 
a g a in s t th e  Plaintiff, an d

(b) m alice  a n d  th e  a b se n c e  o f re a so n a b le  a n d  p ro b ab le  
c a u se ?
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3. W as th e  aw ard  of dam ages, by th e  C ourt of Appeal, in 
a  s u m  o f Rs. 5 0 0 ,0 0 0  u n re a so n a b le , a rb itra ry  an d  
u n su p p o rte d  by th e  evidence?

1. MALICIOUS PROSECUTION

Mr. G oonesekera  co n ten d ed  th a t  th e  C ourt of Appeal 
h a d  expressly  acknow ledged  th a t  th e  P lain tiff w as su in g  for 
m alic ious p ro se c u tio n , c iting  th e  following observations:

“At th is  ap p ea l th e  [D efendant] ad m itted  the  ex istence  of 
a  p ro se c u tio n  a n d  th e  te rm in a tio n  of proceed ings in  
favour o f th e  [Plaintiff]. T herefore  th e  only issu e  th a t  need  
be exam ined  is w h e th e r  th e  [D efendant] in  so in itia tin g  the  
p ro se c u tio n  a g a in s t th e  [Plaintiff] ac ted  m aliciously  an d  
w ith o u t rea so n ab le  c a u s e .” [em phasis  added]

It is a  fact - conceded  by Mr. S enev ira tne , PC, who 
a p p e a re d  for th e  P lain tiff - th a t  th e re  h a d  been  no p rosecu tion . 
Mr. G oonesekera  w as co rrec t in  su b m ittin g  th a t  the  C ourt of 
A ppeal h a d  p lain ly  e rred  in  co n c lu d in g  th a t  th e re  h ad  been  a 
p ro se c u tio n  a g a in s t th e  Plaintiff. B ecau se  th e re  h a d  been  no 
p ro secu tio n , h e  a rg u ed , th e  ac tio n  m u s t  n ecessarily  fail. 
He cited  five decisions: D issa n a ya k e  u. Cunaratne,111: Dionis 
v. S i lv a /21; K o te la w a la  v. P e r e r a /3/\ S a ra v a n a m u ttu  v. 
K a n a g a sa b a i/41 a n d  H athurusinghe v. K u dadu raya ,151. (He 
also  u rg ed  th a t  o th e r  in g re d ien ts  of m alic ious p ro secu tio n  had  
n o t b een  e s ta b lish e d , b u t  it is  n o t n e c essa ry  to co n sid e r th a t 
c o n te n tio n  in  view of m y c o n c lu s io n  th a t  th is  w as n o t a  case  
of m alic ious p rosecu tion .)

T hose  d ec isions C learly  e s ta b lish  th a t  if th e  c a u se  of 
ac tio n  a s  se t o u t in  th e  p la in t is for m alic ious prosecution, and  
n o th in g  else, th e n  th e  p la in tiff  s  ac tio n  m u s t  be d ism issed  if he 
is u n a b le  to  prove a  p ro secu tio n . However, th is  ca se  is en tirely  
d ifferen t. T he p la in t d id  n o t se t o u t  a  c a u se  of ac tio n  b ased  on 
m alic io u s p ro se c u tio n : a n d  now here  d id  it m en tio n  or even 
im ply a  p ro se c u tio n . T he c a u se  of ac tio n  w as  th a t  the  P laintiff
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h a d  b e e n  ta k e n  in to  c u s to d y  a n d  p ro d u c e d  before  th e  
M agistra te  a s  one a g a in s t w hom  a  ch arg e  o f th e ft w ould  be 
m ade; an d , consis ten tly , th e  P la in tiffs  issu e s , on  w h ich  th e  
case  w as tried , w ere b a se d  on  th a t  a r re s t  a n d  p ro d u c tio n  in  
C o u rt - n o t o n  an y  p ro secu tio n .

In  h is  o ral su b m iss io n s  Mr. G oonesekera  ra ised  a  d o u b t 
a s  to  w h e th e r  s u c h  a n  ac tio n  w a s  m ain ta in a b le . It w as  
suggested  th a t  th e  w rong  is confined  to  p ro se c u tio n s .

M ckerron (Law of Delict, 6 th ed, p  224) d e sc rib es  one  
category  of th e  w rongs for w h ich  th e  actio injuriarum  p rov ides 
a  rem edy  a s  “ABUSE O F LEGAL PROCEDURE". U n d er th a t  
head , he  d ea ls  first w ith  “M alicious P ro secu tio n  a n d  o th e r  
M alicious Proceedings":

“Every p e rso n  h a s  a  r ig h t to se t th e  law  in  m otion , b u t  a  
p e rso n  w ho in s ti tu te s  legal p roceed ings a g a in s t a n o th e r  
m alic iously  a n d  w ith o u t re a so n a b le  a n d  p ro b ab le  c a u se  
a b u s e s  th a t  rig h t a n d  com m its  a n  ac tio n ab le  w rong. 
A lthough, a s  is po in ted  o u t by  d e  Villiers C J in  H art v. 
Cohen, th e  ru le  is d irec tly  tra c ea b le  to th e  in fluence  of 
E ng lish  law, it h a s  its  orig in  in  p rin c ip les  w h ich  a re  
com m on  to o u r law  a n d  the  law  of E ng land .

T he ch ie f c la sse s  of p roceed ings to w h ich  th e  ru le  ap p lie s  
are : (1) m alic ious c rim ina l p ro secu tio n s ; (2) m alic io u s  
a r r e s t ;  (3) m a l ic io u s  e x e c u t io n  a g a in s t  p ro p e r ty ;
(4) m alic ious inso lvency  a n d  liq u id a tio n  p roceed ings;
(5) m alic ious civil a c tio n s .” [em p h asis  added).

T h a t s ta te m e n t o f th e  law  co n firm s th a t  th e  w rong  is n o t 
confined  to  p ro se c u tio n s , b u t  e x ten d s  to  all “proceedings"; a n d  
th e  in c lu s io n  of m alic ious a r re s t  u n d e r  th e  h e a d  of “A buse  of 
Legal P rocedure" d e m o n s tra te s  th a t  a n  a c t m ay  a m o u n t to  a n  
injuria even  th o u g h  no  c o u rt “proceed ings" have  co m m enced  
o r a re  in  con tem p la tion .



236 Sri Lanka Law Reports 1200013 Sri LR.

A ttem p ts  to  confine the  w rong  to m alic ious p rosecu tion  as  
u n d e rs to o d  in  th e  E ng lish  Law have been  rejected  bo th  in 
S o u th  Africa a n d  in  Sri L anka. W aterm eyer, J .  sa id  in  Collins 
v. M innaar,161:

“Now, w hatever th e  E n g lish  law  m ay be a b o u t m alicious 
p ro secu tio n , we m u s t  be  gu ided  by  th e  p rincip les of the 
R o m an -D u tch  law, a n d  in  R o m an -D u tch  law w h a t is 
com pla ined  of is a n  in ju iy  . . . ”

In  Podi Singho v. A ppuham y,171 de Sam payo , AJ, said:

“B e s id e s ,  th e  R o m a n -D u tc h  a c t io n  fo r in ju ry  is  
q u ite  d ifferen t from  th e  E ng lish  ac tio n  for m alic ious 
p ro secu tio n , a n d  I th in k  it is su ffic ien t if th e  d e fen d an t set 
th e  a u th o r itie s  in  m o tion  to th e  d e tr im e n t of the  p lain tiff.”

W yegunatilleke u. Jon iA ppu ,181 w as a  ca se  in  w hich  the  trial 
Ju d g e  h a d  called  the  ac tio n  one for m alic ious p ro secu tion , and  
reg ard ed  it a s  iden tica l w ith  th e  ac tio n  of th a t  n am e a s  know n 
to th e  E n g lish  law. S chne ide r, A .J, observed:

“. . .  th e  co rrec t view of o u r  law  is th a t  ex p ressed  by B o n se r, 
C J, in  H aide H angidia v. A braham  H am y  [an u n rep o rted  
1898 decision] . . . :

He th e n  b ro u g h t a n  ac tio n  a g a in s t th e  d e fen d an t in 
th e  form  of a n  E ng lish  ac tio n  for m alic ious p ro secu tion . 
I a sk e d  w h a t a u th o r ity  th e re  is for s u c h  a n  action , an d  
n o n e  w a s  p ro d u ced . It is c lea r th a t  a n  ac tio n  on th is  case  
for in ju ry  lies. T h a t is a  form  of ac tio n  free from  the  
tec h n ica litie s  of th e  E n g lish  form  of action .

If th e  p re s e n t c a se  be  reg ard ed  a s  iden tica l w ith  the  
E ng lish  law  ac tio n  of th a t  n a m e  it is  b o u n d  to fail, for 
in  th e  c irc u m s ta n c e s  th e  d e fe n d a n t c a n n o t be sa id  to 
have  p ro se c u te d  th e  p laintiff. T he d e fe n d a n t did no m ore, 
th a n  give in fo rm atio n  to  th e  police, a n d  th e  police afte r
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investiga tion  p ro secu ted . In  th e se  c irc u m s ta n c e s  it h a d  
been  held  th a t  th e  d e fe n d a n t n o t b e ing  th e  p ro se c u to r  no  
ac tion  for m alic ious p ro se c u tio n  lay a g a in s t h im  . . .

The actio uyuriam m  of th e  R o m an -D u tch  law  is  m u c h  
w id e r  in  i ts  s c o p e  th a n  th e  a c t io n  fo r m a l ic io u s  
p ro secu tio n  know n to th e  E ng lish  law. It lies w h en ev er a  
p e rso n  does a n  a c t  dolo malo  to th e  d e tr im e n t of a n o th e r . 
The ac t of th e  d e fe n d a n t in  th is  ac tio n  in  m alic iously  a n d  
falsely s ta tin g  th a t  th e  p la in tiff  w as  a t  th e  sc en e  of th e  
affray  so  th a t  th e  p la in tiff  w as  ch a rg ed  by  th e  police w ould  
en title  th e  p la in tiff  to  m a in ta in  th is  a c tio n .”

(However, th a t  ac tio n  failed for a n o th e r  re a so n . T he 
d e fen d an t gave in fo rm atio n  to  th e  police, n o t vo lun tarily , 
b u t  in  th e  co u rse  of a  police investiga tion , a t  w h ich  he  w as  
u n d e r  a  legal d u ty  to  d isc lose  w h a t h e  knew . It w a s  held  
th a t  su c h  a  s ta te m e n t, even  if false, w a s  privileged a n d  
th a t  a n  ac tio n  for d a m a g e s  d id  n o t lie. T h a t d ec is io n  w as 
cited w ith  app rova l in  K ote law ala  v. Perera(Supra))

T here  a re  o th e r  d ec is io n s  too w h ich  am ply  ju s tify  th e  view 
th a t  th e  actio injuriarum  is m u c h  w ider th a n  th e  E n g lish  law 
ac tio n  for m alic ious p ro secu tio n .

In Chitty v. Peries,191 th e  d e fe n d a n t m ad e  a  defin ite  ch arg e  
of th eft a g a in s t th e  p lain tiff, w h e re u p o n  th e  Police a rre s te d  
him . It w as held  th a t  th e  d e fe n d a n t h a d  in stig a te d  th e  a rre s t, 
a n d  th e  p lain tiff w as  aw ard ed  d a m a g e s  for m alic io u s  a r r e s t .

M eedin v. M ohidin,1101 w as  a  ca se  w h ich  a ro se  from  a th eft 
a t  th e  d e fe n d a n t’s  h o u se . T he p la in tif fs  h o u se  w as  se a rc h e d  
u n d e r  a  se a rc h  w a r ra n t is su e d  u p o n  th e  d e fe n d a n t's  affidavit 
th a t  he  h a d  b een  c red ib ly  in form ed  th a t  th e  s to len  goods w ere 
in  th e  p la in tiff  s h o u se ; h e  did n o t allege th a t  th e  p la in tiff  w as  
th e  receiver or re ta in e r  of h is  s to le n  p roperty . T he p la in tiff  s 
ac tio n  w as reg ard ed  a s  b e in g  for a n  injuria; it failed, b u t  only 
b e c au se  th e re  w as no  p ro o f th a t  th e  d e fe n d a n t h a d  ac ted  
m aliciously.
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I th e r e f o r e  h o ld  t h a t  th e  P l a in t i f f s  a c t io n  w a s  
m a in ta in a b le , b e in g  a n  a c tio n  in  re sp e c t of a n  injuria 
allegedly com m itted  by th e  D efendan t, by (a) m aliciously, and  
(b) w ith o u t rea so n ab le  a n d  p robab le  cause , (c) m aking  a 
defam ato ry  co m p la in t (of theft) ag a in s t th e  Plaintiff, (d) w hich  
re su lte d  in  legal p roceed ings a g a in s t the  P laintiff (nam ely, h is 
a r re s t  a n d  p ro d u c tio n  in  th e  M ag istra te’s Court).

2(a) FALSE COMPLAINT OF THEFT

Mr. G oonesekera  relied  g rea tly  on  the  fact th a t  the  
co m p la in t m ade  by  th e  D efen d an t on  02. 1 0 .8 0  did no t con ta in  
an y  e x p re ss  a llegation  of theft, a n d  did no t m en tio n  the  
P lain tiff by  n am e. I will ignore th e  cap tion  "T heft of ro to r core 
p la te s  val: Rs. 5 0 0 ,0 0 0 ”, b e c au se  th a t  w as p robab ly  in se rted  
by  th e  Police; a n d  even  th e  P la in tiffs  evidence th a t  the  
D efen d an t m ad e  a n  a llegation  of theft la te r  th a t  n ight, b e cau se  
th a t  w a s  n o t p u t  to  o r a d m itted  by th e  D efendant.

However, th e  D efen d an t’s ow n evidence a n d  co n d u c t qu ite  
c learly  e s ta b lish  th a t  h e  d id  m ak e  s u c h  a n  a llegation  a t  som e 
tim e o n  02. 10. 80. F irs t, he  ad m itted  th e  c o rre c tn e ss  of th e  
Police n o tes , m ad e  so o n  a fte r th a t  com plain t, th a t  he  h ad  
p o in ted  o u t th e  p la te s  w h ich  w ere lying n e a r  th e  P la in tiffs  
p rem ise s  No. 5 0 /1 6 , a n d  h a d  identified  th em  a s  belonging  to 
a n d  s to len  from  th e  CEB. Second , the  fact th a t  la te r  he 
ex p ress ly  w ithd rew  th e  a llegation  of theft leads  irresis tib ly  to 
th e  co n c lu s io n  th a t  h e  h a d  prev iously  alleged theft.

T h a t a llegation  of th e ft w as, to  th e  D efen d an t’s know ledge, 
false. He knew  very  well, before h e  m ade  h is  first com plain t, 
th a t  th e  ICSL h a d  so ld  c ra te  “F -1 0 6 ” by pub lic  au c tio n , a n d  
th a t  th a t  w as  how  th e  P lain tiff h a d  o b ta in ed  p o ssess io n  of the  
p la tes .

Issu e  No. (1) sh o u ld  therefo re  have b een  an sw ered  in 
th e  affirm ative. T here  is no  d isp u te  th a t  it w as th e  D efen d an t’s 
c o m p la in t th a t  “se t th e  law  in  m o tion” re su ltin g  in  th e
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P la in tiffs  a r re s t  o n  05. 10. 8 0  a n d  h is  s u b s e q u e n t p ro d u c tio n  
in  C ourt.

2(b) MALICE AND ABSENCE OF REASONABLE AND 
PROBABLE CAUSE

Mr. G oonesekera  co n ten d ed  th a t  th e  C o u rt of A ppeal h a d  
e rred  in  ho ld ing  (con trary  to  th e  find ing  o f th e  tria l Ju d g e ) th a t  
th e  D efendan t h a d  a c ted  m alic iously  a n d  w ith o u t rea so n a b le  
a n d  p robab le  cau se .

I will co n sid e r firs t w h e th e r  th e re  w a s  rea so n a b le  a n d  
p robab le  c a u se  for th e  D efen d an t’s a llegation  th a t  th e  p la te s  
h a d  been  sto len . As a lread y  no ted , he  knew  th a t  th e  ICSL h a d  
sold th e  en tire  c ra te  by pub lic  au c tio n , a n d  th a t  th e  P lain tiff 
w as th e  p u rch a se r.

If th e re  h a d  b een  an y  im prop rie ty  o r lap se , th a t  cou ld  only 
have occu rred  a t  th e  s tag e  o f delivery by M u th u a ra c h c h i to  the  
ICSL. The D efen d an t’s  ev idence-in -ch ie f th a t  he  h a d  a sk ed  
b o th  s to rek eep e rs  to s e p a ra te  th e  d am ag ed  p la te s , a n d  deliver 
only th o se  to  th e  ICSL is, firstly , im probab le . How could  
the  s to rek eep e rs  (particu la rly  M u th u a ra c h c h i, w ho  becam e 
s to rek eep e r a t  P e tta h  on ly  a fte r  th e  su rv ey  a n d  th e  delivery of 
th e  c ra te  to  th e  P e tta h  sto res) have  d e te rm in ed  w h ich  p la te s  
w ere d am aged  a n d  w h ich  w ere n o t?  Indeed , no  so o n e r th e  
dam aged  p la te s  w ere iden tified  a n d  ag reed  u p o n  a t  th e  survey , 
they  sh o u ld  have  b een  su ita b ly  m ark e d  a n d  se p a ra te d  (and  it 
seem s to  m e th a t  th e  u n d a m a g e d  p la te s  sh o u ld  have  been  
kep t, ready  for u se , to g e th e r w ith  th o se  in  th e  o th e r  17 c ra te s , 
a n d  only th e  d am ag ed  p la te s  s e n t to  P e ttah ). Secondly , 
it is difficult to a c ce p t th e  D e fe n d an t’s c la im  th a t  b o th  
s to re k e e p e r s  h a d  d iso b e y e d  h is  in s t r u c t io n s  - w h ic h  
M u th u a ra ch c h i d en ied  - b e c a u se  he  failed to  p ro d u ce  an y  
evidence th a t  he  d id a n y th in g  a b o u t it.

Even if th e re  h a d  b e e n  som e d o u b t a s  to  w h a t h ad  
h a p p e n ed  a t  th e  p o in t of delivery  by th e  CEB to th e  ICSL, th a t  
m ight have  afforded  re a so n a b le  a n d  p ro b ab le  c a u se  only for a
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com pla in t to  th e  Police th a t  th e  p la te s  w ere m issing  - b u t n o t 
th a t  they  h a d  b een  s to le n . Before alleging theft th e  D efendant 
sh o u ld  have  q u es tio n ed  M u th u a rach ch i. T he fact th a t  the  
D efen d an t’s  m otive w as  to  recover p roperty  belonging to the  
CEB w h ich  w as  u rg en tly  needed  for a pub lic  p u rp o se  m ak es 
no  difference: th a t  w ould  have b een  good reaso n  to a sk  the  
Police for he lp  to  trace  a n d  recover th e  m issing  goods, b u t no t 
to  allege th a t  th ey  h a d  b een  s to le n .

Not only w as  M u th u a ra c h c h i’s evidence m ore convincing, 
b u t  th e  D efen d an t h im se lf p u t  th e  m a tte r  beyond  a rg u m e n t 
w h en  he  s ta te d  in  c ro ss-ex am in a tio n  th a t  the  c ra te  h ad  been  
in  h is  ch arg e  a n d  th a t  it w as on  h is  in s tru c tio n s  th a t  th e  c ra te  
h a d  b e e n  delivered to th e  ICSL; a n d  w h en  he acknow ledged 
th a t  he  h a d  m ad e  th e  com pla in t of theft a g a in s t the  Plaintiff 
w ith o u t an y  fou n d atio n , sim ply b e c au se  he  h a d  n o t given 
p e rm iss io n  to  anyone  to  rem ove th e  (undam aged) p la te s  from 
th e  sto res . T he D efendan t d id no t h onestly  believe th a t  the  
P lain tiff h a d  s to len  th e  p la te s  (or h a d  o therw ise  acq u ired  them  
d ishonestly ), a n d  no  p e rso n  of o rd ina ry  p ru d en c e  could  have 
e n te r ta in e d  s u c h  a  belief in  th e  c irc u m stan ces .

I ho ld  th a t  th e  D efen d an t h a d  no rea so n a b le  or p robab le  
c a u se  for a lleging th a t  th e  p la te s  h a d  b e e n  s to le n .

I tu rn  now  to th e  q u e s tio n  of m alice .

I accep t th a t  th e  D efen d an t h a d  no  ill-will a g a in s t the  
Plaintiff, w hom  he  did n o t even know . Mr. G oonesekera  
su b m itte d  th a t  th e re  w as  no  proof th a t  th e  D efen d an t ac ted  
th ro u g h  som e im p ro p er m otive; he u rged  th a t, on  th e  con tra ry , 
th e  D efen d an t h a d  a c ted  o u t of a  se n se  of pub lic  du ty , th ro u g h  
a  d es ire  to recover p ro p erty  belonging  to th e  CEB w h ich  w as 
u rg en tly  n eed ed  for a  pub lic  p u rp o se .

W hile I w ou ld  accep t th a t  th e  D efendan t m ay  have been  
in fluenced b y  a  lau d a b le  sen se  o f pub lic  du ty , n ev e rth e le ss  
q u ite  c learly  h e  exceeded  th e  b o u n d s  of an y  su c h  d u ty , w hen
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he  alleged th a t  th e  p la te s  w ere s to len  a n d  n o t m erely  m issing . 
Even a s su m in g  th a t  th a t  w as  a  m ere  exaggera tion  to  exped ite  
th e  recovery of th e  u n d a m a g e d  p la te s , n ev e rth e le ss , th a t  m ad e  
h is  m otive im proper. He did n o t c o n te n t h im se lf  w ith  m ak in g  
a  fair s ta te m e n t o f th e  fac ts , a n d  leave it  to  th e  Police to  u se  
th e ir  d isc re tion ; in s te a d , he  m ad e  a  fa lse  a llegation  o f theft, 
w h ich  h e  cou ld  n o t rea so n ab ly  have  believed; a n d  w h ich  w as  
n o t m erely  reck less , b u t  w h ich  h e  k new  to be false. F u r th e r , he  
m u s t  have  know n th a t  a n  a llegation  of th e f t of CEB p ro p erty  
w orth  Rs. 5 0 0 ,0 0 0  w a s  very  likely to  re s u l t  in  a n  a rre s t. T here  
w as th u s  anim us injuriandL

I hold  th a t  th e  P la in tiff e s ta b lish e d  m alice.

3 . ASSESSMENT OF DAMAGES

A lthough  specia l leave to  a p p e a l w a s  n o t g ra n te d  in  
resp e c t of th e  a s s e s s m e n t  of d a m a g e s , th e  c irc u m s ta n c e s  
requ ire  a  review  of th e  a m o u n t a w a rd ed  by  th e  C o u rt of Appeal.

T he C o u rt of A ppeal reg a rd ed  th e  D e fen d an t a s  h av ing  
ac ted  “h ig h -h a n d e d ly  p re su m a b ly  in  fu r th e ra n c e  of h is  ow n 
in te re s ts ” in  rem oving  th e  c ra te , c h a ra c te r iz in g  h is  c o n d u c t a s  
“official th u g g ery  w ith  police a s s is ta n c e ”. T here  is no  d o u b t 
th a t  th e  D efen d an t a c te d  im properly  in  a lleg ing  theft, b u t  
th e  c irc u m s ta n c e s  a re  c o n s is te n t  w ith  a n  ex cess  of zeal, 
u n d ese rv in g  of s u c h  severe  s tr ic tu re s . A llow ance sh o u ld  have  
b e e n  m ad e  for th e  fact th a t  th e  D e fe n d an t w a s  p a rtly  m otivated  
by the  pub lic  in te res t; a n d  th a t  it  is  n o t  d e s ira b le  to  d isco u rag e  
p e rs o n s  from  g iv ing  in fo rm a tio n  o f w ro n g d o in g  to  th e  
a u th o ritie s . F u r th e r , w ith in  fou r d a y s  h e  d id  w ith d raw  th e  
a llegation  of theft. At th e  sa m e  tim e, th e  C o u rt of A ppeal q u ite  
rightly  took  in to  c o n s id e ra tio n  th e  se r io u s  d am ag e  to th e  
p ro fessiona l re p u ta tio n  o f th e  Plaintiff.

Viewed in  th a t  con tex t, th e  s u m  o f Rs. 5 0 0 ,0 0 0  aw ard ed  
by th e  C o u rt of A ppeal is q u ite  excessive. In  m y view, th e  
P lain tiff w ould  be su fficien tly  c o m p e n sa te d  by  a n  aw ard  of
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Rs. 100 ,000 , w ith  legal in te re s t only from  th e  d a te  of th is  
ju d g m e n t.

I a m  fortified in  th a t  view by a n o th e r  consideration . The 
p rinc ip les govern ing  th e  a s se s sm e n t of th e  q u a n tu m  of relief 
- w h e th e r  te rm ed  d am ages, or com pensa tion , or o therw ise  - for 
a n  a r re s t  in  v io lation  of Article 13(1) of th e  C o n stitu tio n  a re  no t 
th e  sam e  a s  th o se  app licab le  to th e  a s se s sm e n t of delic tual 
d am ag es  for a  m alic ious a rre s t. T he in g red ien ts  of th e  two 
“w rongs" a re  by  no  m e a n s  identical; for in s ta n c e , th e  form er 
does n o t req u ire  p roo f of anim us iryuriandi. N evertheless, in  
g en era l th e re  o u g h t n o t to  be a n  e n o rm o u s  d isp a rity  betw een 
th e  two “w ro n g s” w h en  it com es to  th e  q u a n tu m  of relief.

S u b jec t to  th e  v a ria tio n  in  reg ard  to  d am ag es th e  appeal 
is d ism isse d  b u t  w ith o u t costs .

GUNASEKERA, J . I agree.

ISMAIL, J . - I agree.

A ppea l D ism issed .


