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The plaintiff Bank, incorporated under the Bank of Ceylon Ordinance
(Cap.302) instituted action against the defendants for the recovery of a
sum of Rs. 19,811,503.92, on the basis that they being directors of a
company called Mohinudeen Ltd. had guaranteed the repayment of a loan
(overdraft facility) granted to the said company. At the trial, parties raised
26 issues. On the motion of the defendants two of the said issues were
tried as preliminary issues of law.
(a)

Issue No. 14 (read with paragraph 7(a) of the answer): whether the
plaintiff had locus sta n d i to institute legal proceedings in that no
legal person had been incorporated (in term s of the Bank of Ceylon
Ordinance) under the name of "Lanka Bankuwa"

(b) Issue No. 16 (read with paragraph 7(c) of the answer): whether the
plaint discloses a cause of action against the defendant in that there is
no plea to say that the payment has been demanded in writing which
is a condition precedent to the payment by the guarantors. The High
Court determ ined issue No. 14 in favour of the plaintiff and decided
to answer issue No. 16 at the end of the trial with the other Issues.
Held :
I.

In view of section 9 of the 1972 Constitution which declared that the
language of legislation was Sinhala, the Bank of Ceylon (Amendment)
Law No. 10 of 1974 (Sinhala) which referred to the Bank as “Lanka
Bankuwa” and Article 23(1) of the 1978 Constitution which provided
inter alia, that all laws shall be in Sinhala and Tamil and Article 23(4)
which provided inter alia, that all laws In force immediately prior to
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the commencement of the C onstitution shall be published in the Gazette
In Slnhala and Tamil as expeditiously as possible, the plaintiff Bank
has the locus sta n d i to file the action using its Sinhala nam e “Lanka
Bankuwa.” Further, the use of the nam e “Lanka Bankuwa" did not
mislead the defendants. Hence there is no m erit in the 1st prelim inary
objection.
2. In view of the averments in paragraphs 11 and 13 of the plaint that the
plaintiff Bank had dem anded full paym ent from the defendants on
various occasions, the second prelim inary issue ceased to be an issue
of law only which goes to the root of the case. The question as to
whether a demand was made in writing or not could be determ ined
only after evidence has been presented.
Per Hector Yapa. J.

“...............section 147 of the Civil Procedure Code gives a wide discretion
to the trial judge, so that even if he has decided earlier to try an issue as
a preliminary issue of law, it is open to him to decide such an issue later,
if he is of the view that it cannot be decided without taking evidence."
Cases referred to :
1. L.B. F in a n ce Ltd. v. M a n c h a n a y a k e (2000) 2 Sri L.R. 142 (C.A.)
2. M u th u krish n a v. G om es (1994) 3 Sri L.R. 01
3. Pure B evera g es Ltd. u. S h a n tl F ernando (1997) 3 Sri L.R. 202 (C.A.)
APPEAL from the judgem ent of the High Court.
R om esh d e Silva, PC. with P alttha K u m a ra sln g h e for appellants.
N.S.A. G unatillake, PC. with N. M a h en d ra for respondent.
Cur. adv. vult.

May 15, 2001
HECTOR YAPA, J.
The plaintiff, a ban k in g corp oration d u ly Incorporated
under the Bank of Ceylon Ordinance (Cap. 302) Instituted action
against the 1st and 2nd defendants for the recovery of a su m of
Rs. 1 9 ,8 1 1 ,5 0 3 .9 2 together with in terest thereon, on the b asis
that the aforesaid defendants w ho are the directors of a com pany
called M.M. M ohinudeen Limited had guaranteed the repaym ent
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of a loan (overdraft facility) granted to the said company. At the
com m encem ent of the trial Issues 1 - 1 3 were raised on behalf
of the plaintiff and issu e s 14 - 26 on behalf of the defendants.
Thereafter the d efen d an ts m oved that the following Issues,
namely, Issue No. 14 and Issue No. 16 be tried as preliminary
issu es o f law. The said Issu es are as follows:Issue No. 14 : For the reason s set out In paragraph 7 (a) of
the answer, can the plaintiff have and maintain
this action as presently constituted?
In paragraph 7(a) of the answer, defendants pleaded that the
plaintiff has no locus s ta n d i to Institute proceedings in that no
legal person h as been incorporated under the nam e “Lanka
B an kuw a.”
Issue No. 16 : Can the plaintiff have and m aintain this action,
for the reason s set out In paragraph 7(c) of the
answ er?
In paragraph 7(c) of the answer the defendants pleaded
that In any event, the plaint d oes not d isclose a cause of action
against the defendants In that there Is no plea to say that the
paym ent h as been dem anded In writing which is a condition
p r e c e d e n t to th e p a y m e n t by th e g u a r a n to r s u n d er the
purported guarantee and/or an essential Ingredient of the alleged
cause o f action against these defendants.
After considering the sub m ission s of Counsel for the plaintiff
and the defendants, on 2 1 .0 7 .2 0 0 0 , the learned High Court
Judge m ade the following order in regard to the said preliminary
issu e s. With regard to issu e No. 14, the High Court Judge
observed that u se of the nam e “Lanka Bankuwa” had not led
to any doubt or m isconception In the m ind of any person In Sri
Lanka that the “Bank of Ceylon” is also known in Slnhala as
“Lanka B ankuw a” and the translation of a nam e Is perm issible
and cited as an exam ple the nam e, Mt. Lavinia In English which
is called “G alkissa” In Slnhala. He further observed that no one
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Is m isled by the u se o f the Sinhala nam e Lanka Bankuw a and
e sp e cia lly th e d efen d a n ts w h o w o u ld have r eceiv ed b a n k
statem ents and other docum ents from the Bank o f Ceylon on
the letter-heads giving the nam e o f the Bank in S in h ala a s
“Lanka B ankuw a.” Hence, the learned High Court Judge held
that this objection taken by the defendants is w ithout m erit
and answ ered the issu e No. 14 in favour o f the plaintiff. With
regard to the issu e No. 16 the High Court- Judge decided to
answer it at the end of the trial together with the other issu e s,
since according to paragraph 11 of the plaint the plaintiff bank
has dem anded from the defendants that the m oney be paid
back even though there is no specific m ention as to the m anner
o f dem and.
The defendants have now preferred an appeal to th is Court
from the said order of the learned High Court Judge m ade in
respect of the two issu es referred to above. When the application
for sp ecial leave w as su p p orted on 2 0 .1 1 .2 0 0 0 , th is Court
having c o n sid ered the s u b m is s io n s m ade on b eh a lf o f the
defendants-appellants, granted leave to appeal with resp ect to
the follow ing questions
i.

Did the learned Judge of the High Court err in holding that
the Bank of Ceylon had locus sta n d i to file this action because
no one is m isled by the u se o f th e Sinhala nam e Lanka
B ankuw a and especially the defendant w ho w ou ld have
received h is bank statem ents and other docu m en ts from
the Bank o f Ceylon on letter heads from the Bank of Ceylon
giving the nam e o f the Bank o f Ceylon in Sinhala as Lanka
B ankuw a?

ii.

Did the learned Judge of the High Court err in deciding to
hear the question as to w hether there had been com pliance
with the agreem ent with regard to the m anner and nature
of the dem and, at the end of the trial, after deciding to take
up the m atter as a prelim inary issu e?
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At the hearing before u s learned President’s Counsel for
the defendants-appellants subm itted that an institution called
the B an k o f C eylon w a s crea ted by th e Bank of Ceylon
O rdinance. T h at S e c tio n s 2 and 3 of the said O rdinance
provided that a bank to be called the Bank of Ceylon is hereby
established (Section 2) and the bank shall be a body corporate
with perpetual su ccessio n and a com m on seal and may sue
and be su ed in its corporate nam e. (Section 3) Learned Counsel
further subm itted that Sections 2 and 3 of the Bank of Ceylon
Ordinance, No. 53 of 1938, has not been am ended or replaced
with a Sinhala translation and therefore, the incorporated name
Bank of Ceylon has not been changed to any other name or to
its literal translation in Sinhala. Thus the institution established
by the said Ordinance continues to be the Bank of Ceylon and
no other. H ence learned Counsel argued that the legislature has
n ot p erm itted any tra n sla tio n , ab b reviation or any other
convenient nam e instead of the corporate nam e for the purpose
of litigation and therefore all actions by the Bank of Ceylon
should be in its corporate nam e i. e. Bank of Ceylon and no
other nam e. Accordingly learned Counsel contended that any
proceedings instituted under the nam e of “Lanka Bankuwa” a
nam e other than the corporate nam e given in the enactm ent Is
bad in law.
There is no doubt that the legislature by the Bank of Ceylon
Ordinance has created a body corporate called the “Bank of
Ceylon” w hich is em pow ered to carry on the b u sin ess of banking
w ith the right to su e and be su e d in its corporate nam e.
Therefore, w hen the plaint is filed in Sinhala on behalf of the
institution called the Bank of Ceylon, it would be fair and logical
to use the nam e “Lanka Bankuwa” the term used in Sinhala by
the Bank o f Ceylon itself. B esides, the Bank of Ceylon over the
years has continued to u se the term “Lanka Bankuwa” in their
dealings with the public and today the term “Lanka Bankuwa"
is synonym ous with the term Bank of Ceylon. Hence it would
appear that the learned High Court Judge has correctly held
that the Bank of Ceylon h as the locus s ta n d i to file actions using
the S inhala n am e o f the Bank o f Ceylon nam ely the Lanka
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Bankuwa. B esides, the appellan ts w ould have received their
bank statem ents and other docu m en ts from the Bank o f Ceylon
on the letter heads giving the nam e o f the Bank o f Ceylon in
Sinhala as Lanka B ankuw a and therefore there is no question
of the appellants or any one else for that m atter being m isled
that the reference w as not to the Bank of Ceylon.
Further as subm itted by learned President’s C ounsel for
the plaintiff-respondent the language o f legislation under the
1972 Constitution w as S inhala and there had to be a Tamil
translation of every law so enacted or m ade (Vide Section 9).
Hence the Sinhala statute o f the Bank of Ceylon (Amendment)
Law, No. 10 of 1974, h as referred to the Bank of Ceylon as
Lanka Bankuw a. The sa id a m en d m en t law w hile repealing
several sections of the Bank o f Ceylon Ordinance has substituted
new sections in their place. The Sinhala version o f the said
am endm ent Law, No. 10 o f 1 9 7 4 refers to the Bank of Ceylon
as the Lanka Bankuw a w h ich is a clear indication that the
legislature has recognized that the corporate nam e o f the Bank
of Ceylon in Sinhala w ould be the Lanka Bankuwa. It is also
relevant to note that Article 2 3 o f the p resen t 1978 Constitution
has m ade the follow ing provision s regard to the language of
legislation.
23. (1) All laws and subordinate legislation shall be enacted or
m ade, and pub lished, in S in hala and Tamil, together with
a translation thereof in English:
Provided that Parliam ent shall, at the stage o f enactm ent of
any law determ ine w h ich text sh all prevail in the event of
any in consisten cy betw een the texts.
Provided further that in resp ect o f all other written law s
and the text in w h ich su c h w ritten law s w as enacted or
a d o p te d or m a d e , s h a ll p r e v a il in th e e v e n t o f an y
inconsistency betw een su ch texts :
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(2) All Orders. Proclam ations, rules, by-laws, regulations and
notifications m ade or Issued under any written law other
than by a Provincial Council or a local authority, and the
Gazette shall be published in Sinhala and Tamil together
with a translation thereof in English.
(3) All Orders, Proclam ations, rules, by-laws, regulations and
notifications m ade or issu ed under any written law by any
Provincial Council or local authority, and all docum ents,
including circulars and form s issu ed by such body or any
public institution shall be published in the Language used
in the adm inistration in the respective areas in which they
function, together with a translation thereof in English.
(4) All law s and subordinate legislation in force im m ediately
prior to the com m encem ent of the Constitution, shall be
published in the Gazette in the Sinhala and Tamil Language
as expeditiously as possible.
Section 10 of the 1972 Constitution also contained sim ilar
provisions. Having regard to these provisions contained in the
1972 and 1978 Constitutions, the Bank of Ceylon (Amendment)
Law, No. 10 of 1974 enacted in Sinhala should be given due
weight, sin ce it w as provided in the 1972 Constitution that the
law published in Sinhala shall be deem ed to be the law which
su p ersed es the corresponding law in English. (Vide Section
10(3)). Further as referred to above Sinhala was the language
o f le g is la t io n u n d e r th e 1 9 7 2 C o n s titu tio n . T h e 1 9 7 8
Constitution provided that all law s be enacted and published
in Sinhala and Tamil, together with a translation in English
and in the event of any inconsistency between such texts, the
text in w h ich su ch w ritten law s w as enacted sh all prevail.
Therefore even though the Bank of Ceylon Ordinance has not
been translated into Sinhala or Tamil, it is clear that in view of
the Bank o f Ceylon (Amendment) Law, No. 10 of 1974 enacted
in Sinhala, the Lanka Bankuwa referred to in that law w as none
other than the Bank of Ceylon. Under these circum stances there
can be no doubt that the Bank of Ceylon has the locus s ta n d i
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to file th is action u sin g its S inhala nam e Lanka B ankuw a.
B esides it sh ou ld be re-iterated that the defendants-appellants
have not been m isled to think that the Lanka Bankuw a is not
the Bank of Ceylon. Hence, I see no m erit in this objection raised
by th e le a r n e d C o u n s e l for d e f e n d a n t s - a p p e lla n ts a n d
accordingly it sh ou ld fail.
The other question to be considered here is w hether the
learned High Court Ju dge w as correct in deciding to consid er
the issu e No. 16 at the end of the trial, after having decided
earlier to take it a s a prelim inary issu e. According to learned
Counsel for the defendants-appellants a dem and in w riting w as
an essential ingredient o f the cause o f action and the failure of
the resp ondent bank to plead in the plaint su ch a dem and in
writing w as fatal. In supp ort of this proposition he cited the
case of L.B. F in an ce L td. Vs. M a n c h a n a y a k e n) w here the Court
of Appeal held that there ought to be an averm ent in the plaint
that die dem and w as m ade (consequent to such term ination)
and that su ch dem and w as not honoured. Therefore C ounsel
argued that sin ce the plaintiff-respondent has not pleaded in
the plaint that paym ent had been dem anded in writing, it w as
incum bent on the part o f the High Court Judge to have decided
the issu e No. 16 as a prelim inary issu e of law. H ence C ounsel
subm itted that the learned High Court Ju d ge h a s erred in
holding that the said issu e could be consid ered at the end of
the trial.
In this case, one cannot overlook the fact that the High
Court Judge decided to p ostpone the determ ination of the said
issu e at the end of the trial with other issu e s for a good reason,
namely, that in paragraph 11 of the plaint, it has been pleaded
that the plaintiff bank h as dem anded from the defen dants that
the m on ey be p aid b ack even though the m an n er o f su c h
dem and h as not been specifically m entioned. It is the dem and
that is m aterial and the writing m ay be one form in w hich su ch
a dem and can be m ade and that is a m atter o f evidence as to
whether su ch a dem and w as m ade orally or in writing. In the
case of L.B. F in a n ce L td. Vs. M a n c h a n a y a k e (supra) w hich
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w as cited by learned Counsel for the defendants-appellants, the
plaintiff had not pleaded the dem and at all and accordingly the
Court held that the plaintiff’s action was bad in law. In the
present case, however, it has been clearly stated in the plaint
that the dem and had been m ade by the plaintiff-respondent.
Further it is to be observed that in paragraph 13 of the plaint, it
has been pleaded that “in term s of the guarantee bond dated
1 4 .0 2 .1 9 8 5 , despite the plaintiff bank having dem anded full
paym ent from the defendants on various occasions, they have
failed and defaulted in payment." When paragraph 13 of the
plaint stated that the plaintiff bank “in term s of the guarantee
bond” dem anded paym ent from the defendants, it is m ore likely
that such dem and w as m ade in writing. Anyway, the averments
contained in paragraphs 11 and 13 of the plaint, is indicative
of the fact that the plaintiff bank had dem anded payment from
the defendants. Whether it w as in writing or not is a matter of
evidence and it is clearly a question of fact to be decided at the
end of the trial. On this matter as to how the dem and was made,
it would appear that the parties are at variance.
In relation to th is q u estion it is worth considering the
provisions contained in section 147 of the Civil Procedure Code.
This section provides as follows
“When issu es both of law and of fact arise in the sam e action,
and the court is o f opinion that the case may be disposed of
on the issu es of law only, it shall try those issu es first, and
for that purpose may, if it thinks fit, postpone the settlem ent
of the issu es of fact until after the issu es of law have been
determ ined.”
It would appear from th is section that a discretion has
been vested in the Court to try the issu e s of law first, if the Court
is of the opinion that the case m ay be d isp osed of on the issu es
of law only. In the case of M u th u krlsh n a Vs. G o m es121 it was
held that under section 147 of the Civil Procedure Code for a
case to be d isp osed o f on a prelim inary issu e, it should be a
pure question of law w hich goes to the root of the case. In that
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case it w as observed by Wijeyaratne, J. that ‘Ju d ges o f original
courts should, as far as practicable, go through the entire trial
and answer all the issu e s u n less they are certain that a pure
question o f law w ithout the leading o f evidence (apart from
formal evidence) can d isp ose of the c a se.”
In the case of P ure B e v e ra g e s L td. Vs. S h a n il F ern an do131
it w as held that if an issu e of law a rises in relation to a fact or
factual position in regard to w hich parties are at variance, that
issue cannot and ought not to be tried first as a prelim inary
issu e o f law. In that case G unawardena, J. m ade the follow ing
observation. “It also need s to be stressed that in a trial of an
action the question as to how or in w hat m anner the issu e s
have to be dealt with or tried is prim arily a m atter b est left to
the discretion of the trial Judge, and a Court exercising appellate
or revisionary pow ers ought to be slow to interfere with that
discretion except perhaps, in a case w here it is patent or obvious
that the discretion has been exercised by the trial Ju d ge not
according to reason but according to caprice.”
In the present case the question as to w hether a dem and
w as m ade in writing or not could be determ ined only after the
evidence has been presented. Further it is a q u estion o f fact in
regard to which the parties appear to be at variance. H ence it
would cause serious prejudice to the plaintiff bank if the said
issu e No. 16 is tried as a prelim inary issu e w ithout perm itting
evidence to be led on the matter. As observed above section 147
of the Civil Procedure Code gives a w ide discretion to the trial
Judge, so that even if he has decided earlier to try an issu e as a
prelim inary issu e of law, it is open to him to decide su ch an
issu e later, if he is of the view that it cannot be decid ed w ithout
taking evidence. Having regard to the circum stances of this case,
undoubtedly serious prejudice w ould have been cau sed to the
plaintiff bank if the said issu e No. 16, w as tried a s a prelim inary
issue of law without perm itting evidence to be led on the matter.
B esides it is now clear that the said issu e is not purely an issu e
of law. T hus the learned High C ourt J u d ge w as correct in
deciding to answer the said issu e at the end of the trial.
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For the aforesaid reason s, the two questions of law are
answ ered in the negative. Accordingly the appeal is dism issed
with co sts fixed at Rs. 5 ,0 0 0 /= .

AMERASINGHE, J.

I agree.

ISMAIL, J.

1 agree.

A p p e a l d is m iss e d .

