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W IJ E Y R A T N E  v .  P IL L A I .

83— D. C. Balapitiya, 73.

M a s te r  and  se rva n t— C la im  fo r  d a m a ges  a ris ing  f r o m  m o to r  co llis ion — L o r r y  

d r iv e n  b y  p e rso n  n o t  in  o w n e r ’s  e m p lo y m e n t— L ia b ili ty  o f  o w n e r—Ciiril 
P ro c e d u re  C o d e , s. 772.

P laintiff sued the defendant for damages for injuries sustained by 
plaintiff as the result of a collision between'a bus in which the plaintiff 
was a passenger and a motor lorry- owned by defendant and driven 
at the time of the collision by S, negligently and without proper care.

' 33 Calc. 928.



It was found by the Judge that S was not the defendant’s driver and 
that on the day in question, F, the regular driver, was driving the lorry 
when it set out on its journey and that at the time of collision the lorry 
was being driven by S.

There was no evidence that S was an incompetent driver or that the 
handing over of the lorry by F to S was the effective cause of the collision.

H e ld , that the defendant was not liable for the negligence of S.
Where there is an appeal against a decree, objection may be taken by 

the respondent under section 772 of the Civil Procedure Code to anything 
appealable in the decree out of which the appeal arises.

The words “ any part of a decree ” mean the whole of the decree or any 
part thereof.

B ritish  C e y lo n  C orpora tion , L td . v .  T h e  U n ited  States S h ipp ing  
B o a rd  (36  N . L .  R . 225 ), followed.

P P E A L  from  a judgment o f the District Judge of Balapitiya.

L . A . Rajapakse, fo r the plaintiff, appellant.

G. Thomas (w ith  him A. C. A lle s ), fo r the defendant-respondent.

Cur. adv. vv lt.

Novem ber 13, 1941. M oseley J.—

This appeal arises out o f an action brought by the plaintiff against the 
defendant for damages fo r injuries sustained by the plaintiff as the result 
o f a collision between a bus in which the plaintiff was a passenger and a 
motor lorry  owned by defendant and driven, at the time of the collision, 
by K . E. Soysa, who was alleged to be defendant’s driver, and to have 
driven  the lorry  negligently and w ithout reasonable and proper care. 
The learned D istrict Judge found that Soysa was not in the em ploy of 
the defendant, but that he “  was acting fo r defendant’s benefit'; and 
that the lorry  was driven w ithout due care ” . He awarded the plaintiff 
Rs. 300 by w ay o f damages without costs. Against this judgment the 
plaintiff appeals on the ground that the amount of damages awarded is 
inadequate and that there was no justification for depriving him o f his 
costs. For reasons which w ill appear later discussion of neither o f these 
points is necessary.

On the other hand the defendant gave notice in manner provided by 
section 772 of the C iv il Procedure Code, that he would, at the hearing of 
the appeal, take certain objections to the decree. That objection which 
invites our consideration is to the effect,that, in v iew  o f the finding by 
the D istrict Judge that Soysa was not employed by the defendant, the 
latter cannot be held liable fo r any act o f negligence committed by him, 
and that the plaintiff’s action should therefore have been dismissed.

Counsel fo r  appellant contended that it is not open for a respondent to 
take an objection which goes d irectly to the root o f the m a tte r ; that a 
statement o f objection to a decree is o f smaller scope than a petition of 
a p p ea l; and that a person aggrieved by a judgment should appeal 
in  the ordinary way. H e invited us to contrast the use o f the words 
“  any part o f the decree ”  where they appear in section 772 o f the 
Procedure Code w ith  that o f the words “  any judgment, decree, or order ” 
in  section 73 o f the Courts Ordinance (Cap. 6 ), and to in fer therefrom
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an intention on the part o f the Legislature to lim it the right conferred 
upon a respondent by  section 772 to objections to something less than 
the decree as a whole. H e cited, in support, the judgm ent o f Schneider J. 
in de S ilva  v. de S ilva  et a l . ' in which, at page 295 the learned Judge 
expressed the v iew  that in v iew  o f the language o f section 772 “  what 
was contemplated by the section was objection to a part o f the decree, 
not to the whole o f it . . . .  ”  This judgm ent does not appear 
to have been considered by M acdonell C.J. in the later case o f B ritish  
Ceylon  C orporation , Ltd . v. The U n ited  States Sh ipp ing Board et al?. In  that 
case the p la in tiff’s action against the first defendant was dismissed, as 
was the first defendant’s claim  in reconvention, but it was ordered that 
as between the p la in tiff and the first defendant'each party should pay its 
own costs. I  m ay mention parenthetically that the head-note to the 
report o f that case appears to be misleading, and the true position is to be 
found in the judgm ent o f M acdonell C.J. at page 242. The first defend
ant appealed, asking to be g iven  his costs in the Court below, and the 
p laintiff filed an objection under section 772 the ground o f which was 
that the judgm ent was w rong in  dismissing the p la in tiff’s action against 
first defendant and that judgm ent ought to be g iven  against him. 
Macdonell C.J. referred  to section 754 o f the Code which contemplates 
an appeal against “  any judgment, decree, or order o f any original court ”  
and to section 772 which perm its a respondent, though he m ay not have 
appealed against any part o f the decree, on g iv in g  seven days’ notice, to 
“  take any objection to the decree which he could have taken by  w ay  o f 
appeal ” . The learned Ch ief Justice expressed the opinion that what 
the section says is “ that where there is an appeal, w hether against a 
decree or an order, objection m ay be taken to anything appealable in the 
decree out o f which the appeal rises ” . W ith  respect I  m ay say that I  am 
o f the same opinion. Indeed, to w h ittle  down the scope o f the section, 
as w e  have been invited  to ’ do, seems to m e to amount to doing violence 
to the language o f the section. The words “  any part o f a decree ” , 
in m y v iew , must mean the w hole o f the decree or any part thereof. 
I  find then that the defendant’s objection is one that m ay properly  be 
taken. The question fo r  decisions then is whether or not, in v iew  o f the 
D istrict Judge’s finding that Soysa was not in the em ploy o f the defend
ant, and I  m ay say at once that in  m y v iew  that finding is correct, the 
latter can be held liab le fo r  the tortious act o f Soysa.

There was evidence, which was properly  accepted, that the defendant’s 
regular d river was one Fernando, and that on the day in question 
Fernando drove the lo rry  when it set out from  Colombo on its journey to 
E lp itiya  in  the course o f which the collision occurred. I t  was also, 
in m y opinion, p roperly  found that, at the tim e o f  the collision, the lo rry  
was being driven  b y  Soysa. H ow , when, and w here Soysa assumed 
control o f the lo rry  is a point upon which there is com plete absence o f 
evidence. There is no evidence o f any person who saw Fernando at the 
tim e of, or shortly after, or at the scene of, the collision.

According to Pollock?s Law  o f  Torts  ( 8th ed., page 81), it  is doubtful 
whether a servant has any authority, im plied By law  to delegate his duty 
to a stranger, even  in case o f sudden necessity, so as to m ake his em ployer 

1 27 N .  L . R . 289. * 36 N .  L . R. 22.5.
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liable for that stranger’s acts and defaults. A t all events he has not 
such authority where it is possible to communicate w ith the employer. 
This was held to be so in G w illiam  v. Tw ist and a n o th er' where A. L. 
Smith L.J. said :

“  It  is clear that it is not prima facie within the scope of a coach
man’s employment to delegate the duty of driving to other persons 
. . . . To constitute a person an agent of necessity he must be 
unable to communicate with his employer ; he cannot be such an 
agent if he is in a position to do so. The impossibility of communicating 
with the principal is the foundation of the doctrine of an agent of 
necessity.”

In the present case there is nothing to show that there was a case o f 
sudden necessity, or that, i f  there was, it was impossible for Fernando 
to communicate w ith defendant.

There is, however, another case in which an em ployer may be held 
liable for the act o f a stranger. That is where, by negligence o f a servant, 
opportunity is given for a third person to commit the wrongful or negligent 
act which is the immediate cause o f the damage complained of. In 
Engelhart v. Farrant & Co., and T. J. L ip to n * the defendant employed a 
driver, and a lad, who had nothing to do w ith the driving, to go in the 
cart and deliver parcels to customers. The driver le ft the cart and, 
in his absence, the lad drove on and came into collision w ith plaintiff’s 
carriage. Lord  Esher M.R., held that the negligence o f the driver was 
the effeptive cause o f the damage suffered by the plaintiff and that the 
defendant was liable therefor. The principal stated in that decision was 
considered in N a lin i Ranjan Sen Gupta v. Corporation of C a lucutta3, and 
was considered to be w e ll established. The last-mentioned case, however, 
was one in which a chauffeur le ft a car in charge o f a cleaner who attempted 
to drive the car and brought it into collision w ith  a lamp-post. Walm sley 
J. drew  a clear distinction between a motor-car w ith  the engine at rest, 
and a horse-drawn van w ith  the reins attached to a hook as was the case 
in Engelhart v. Farrant &  Co. and T r J .  L ip ton  (supra ). He considered 
that a much larger measure o f interference was needed in the case o f a 
car, and did not, on the evidence before him, consider that the act of the 
chauffeur, in leaving the car, could be regarded as negligence.

Counsel for the appellant relied upon the rule laid down in Engelhart v. 
Farrant & Co. and T. J. L ip ton  (supra) and also referred us to Priestly  v. 
D u m e y er ' briefly reported in Bisset and Sm ith ’s Digest o f South A frican  
Case Law, at page 770. In  that case it was held that the negligence o f a 
driver in handing over the reins to an incompetent person was the effective 
cause o f the ensuing accident, and that the defendant (the d river’s 
em ployer) was liable. There is, however, in the present case, no evidence 
that the man Soysa was an incompetent driver. Follow ing the distinction 
which was drawn in the Indian case mentioned above, and in v iew  o f the 
lack o f evidence on the point, I  find m yself unable to hold that the 
handing over by Fernando to Soysa was the effective cause o f the collision.

Counsel fo r the appellant finally took up the position that the District 
Judge’s finding was that Soysa was acting for defendant’s benefit, and

1 (1895) 2 Q. B. 84. 3 I .  L . R. 52 Cal. 983.
2 (1S97) 1 Q. B. 240. '  15 S. C. 394.
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that defendant is consequently liable. The learned D istrict Judge dealt 
w ith  this point somewhat summarily in the fo llow ing  words : —

“  Defendant says that on this day the lo rry  was being used fo r  the 
purpose o f transporting goods fo r  him  from  Colombo to E lp itiya  and, 
as Edmund Zoysa was acting as driver in the course o f this trip I  have 
to hold that defendant is liab le fo r  damages caused by this collision.”

I t  is apparently on that basis that the learned D istrict Judge found that 
Soysa was acting fo r defendant’s benefit. I t  seems to me difficult to 
support this finding. In  exam ination-in-chief the defendant s a id :
“  I  did not receive from  S. M. Fernando that day’s collection ". In  cross- 
exam ination he said : “  S. M. Fernando did not pay me collections for
two or three days. I  deducted that amount from  his salary ” . This 
evidence seems to me to fa ll d istinctly short o f proving that the defendant 
in any w ay ratified the tort o f Soysa. H aving found that Soysa was not 
employed by the defendant to render the latter liab le it was essential that 
there should be a finding o f ratification. There is, in m y opinion, no 
evidence to support such a finding.

For these reasons the p la in tiff’s action must fail. The appeal is 
dismissed w ith  costs, the cross-objection is allowed, and the judgm ent 
o f the low er Court is set aside. Judgment w ill be entered fo r the. 
defendant w ith  costs.

N lfflLL  J.—Wijesekere v. Eastern Bank.

Keuneman J.—  I  agree.

A ppea l dismissed. 
C ross-ob jection  allowed.


