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Execution—Application' for writ more than one year after decree—Notice to 
defendant—Application by petition— Civil Procedure Code, s. 347.
Where more than one year has elapsed between the date of the decree 

and the application for its execution the failure to give the defendant 
notice of the application for writ renders the execution proceedings 
void and of no effect.

The provisions of section 347 of the Civil Procedure Code requiring 
application by petition and notice of it to the defendant must be strictly - 
followed.
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8 2 J A Y E T I L E K E  J . — H, C. Fernando and M. Thambiraja.

F ebruary  9, 1945. J a y e t il e k e  J .—

This is appeal b y  th e  defendant from  an order dism issing h e r  
application  to have a  sa le held  by  the F isca l set aside. On S ep tem ber 2, 
1942, the plaintiff obtained  a decree against the defendant for a  sum  o f  
E s . 45 and costs payable  b y  m on th ly  instalm ents o f E s . 3. T h e defendant 
pa id  thirteen  instalm ents and defau lted  thereafter. O n M arch  27, 1944, 
th e plaintiff applied for  and obtained an order for  a w rit o f  execution, 
for  the recovery  o f  the ba lance am ount due to  h im  on the decree w ithout 
n otice  to  the defendant. T he ap plication  is in tabular form  N o. 42 in 
S chedule  I I  o f  the C ivil P rocedu re C ode. On Ju n e 27, 1944, .the F is ca l 
pu t up for sale a land belonging to  the defendant and the second  respondent 
purchased it for a sum  o f  E s. 15. T h e  question that arises for for  considera
tion is w hether the failure to  g ive the defendant notice o f  the ap p lication  
for w rit renders the execu tion  proceedings void . Section  347 o f  .the Civil. 
P rocedure C ode provides that w here m ore  than an year has e lapsed 
betw een  the date o f  the decree and the application  for  execution  the 
application  shall be  b y  petition , and th at w hen n o respondent is nam ed 
in  th e  p etition  o f  application  for execu tion  the C ourt shall cause th e  
petition  to  be  served on  the ju dgm en t-debtor. B ea le  on Cardinal Euless- 
o f  L ega l In terpretation  says a t page 375, 3rd E d ition  : —

“  W h en  a  statu te  declares that som eth ing ‘ shall ’ b e  done, th e  
language is considered im perative , and the th ing m ust b e  done ; w here 
th e  w ord ‘ m a y  ’ is used, the language is, as a general rule, perm issive ” . 

In  Per era v . N ovisham y  l , Schneider J . poin ted  ou.t that the procedure- 
indicated in this section  m u st be strictly  follow ed . In  Ran M en ik  E tana  
v . A ppuham y  2 w here an application  to  certify  paym en t under section  3 4 9  
o f the C ivil P rocedu re C ode w as n ot m ade b y  petition , as required by  th e  
section , i.t was held  that the procedure m u st be strictly  fo llow ed  before  
p aym en t can  b e  recognized . In  the present case there is, in addition  to  
the d e fe ct in  the form  o f th e application , the fa c t .that n o n otice  o f  th e  
application  w as given  to  the defendant. The legislature has, presum ably , 
provided for  notice  to be  g jven  to  the ju dgm en t-debtor in order to  g iv e  
h im  an apportunitv o f  show ing cause against the issue o f  w rit o r  p a y in g  
the am ount due on  the decree. H ad  the defendant been  served w ith 
notice  o f th e  application  it is, at least, probable that she w ould  have paid  
the am ount due having regard to  the fa c t that she has brou gh t it  in to  
C ourt w hen  she m ade the present application .

T h e effect o f  the failure to  g ive notice  under section  248 o f  the In d ia n  
C ode o f C ivil P rocedure o f 1882, w hich corresponds w ith  section  347 o f  
our C ode, has been  considered in several cases. In  Gopal G hunder  
C h atterjee  v . Qv.nam.oni D a s i 3 N orris J . said : —

“  I  am  o f  opin ion  th at th e issuing o f  the n otice  required b y  section- 
248 o f  th e C ode o f  C ivil P rocedu re  is a  condition  p receden t to  the 
execution  o f  the decree against th e representative o f  th e d ecea sed  
ju dgm en t-debtor ” .

2 29 N. L. R. 242.
• J. L. R. 20 Cal. 211.

* 24 N. L. R. 351.
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Tn Sadhro Pandey v . Gasiram G yaw al1 G hose  an d  G ordon  J J . in  their  
Jo in t ju d g m en t said  : —

“  A n d  w e are o f  op in ion  th at th e w h ole  o f  the proceed ings c o m 
m en cin g  w ith  th e ap p lication  o f  A p ril 7, 1892, are a ltogether bad  b y  
reason  o f  no n o tice  under s. 248 h av in g  been  issued upon  the ju d gm en t- 
d eb tor  and the ju d g m en t-d eb tor  having had  n o opp ortu n ity  to  show  
ca u se  w h y  the decree shou ld  n ot be  ex ecu ted , it  seem s to  us th at the 
sa le  a t w hich  Palakdhari pu rch ased  th e  prop erty  can n ot b e  sustained. 
T h e  m a tter  th at has been  com p la in ed  o f  in  th is  case is n ot one o f  
irregu larity  bu t on e o f  illega lity , i f  w e m a y  say so, and i f  the w h ole  o f  
th e  proceed ings w ere a ltogether bad  and in effectu a l so as to  b ind  the 
ju d g m en t-d eb tor , it  is obv iou s th at anyth ing  don e  by  the C ou rt in  the 
co u rse  o f  the execu tion  th at w as taken ou t against the ju d g m en t-d eb tor  
m u st fall through

T h e  sam e view  w as taken by  the P rivy  C ou n cil in  th e case o f  R agunath  
D a s  r .  S u nd er D as K h e t r i 2. L o rd  P arker sa id  : —

“  A s la id  dow n  in  G opal C hund er C h a tter jee  v . G unam oni D asi 
(supra) a  n otice  under section  248 o f  the C ode is necessary  in order that 
the C ourt shou ld  obtain  ju risd iction  to  sell p rop erty  b y  w ay  o f  execu tion  
as against th e legal representative o f  a deceased  ju d g m en t-d eb tor

T h e se  cases w ere c ited  w ith  ap proval in Kannangara v. Peries ‘  w here 
D rieb erg  A .J . said :—

‘ ‘ N otice  is required in the in terest o f  parties against w hom  execu tion  
is sou ght, and the absen ce o f  n o tice  m ak es th e ex ecu tion  proceedings 
v o id  as against th em  and n ot m erely  vo idab le  

W ith  th e  view's expressed  b y  the learned  Ju d g es  in these cases I  resp ect
fu lly  agree. T h e  sale in question  is, in  m y  op in ion , vo id  and o f  no effect. 
I  w ou ld  accord ing ly  allow  the ap peal w ith  costs  here and o f  the inqu iry  
in  th e  C ourt below .

♦

A p p ea l a llow ed .


