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Civil Procedure Code— Section ISO— Amendment o f judgments and decrees—" A c c i
dental slip or omission

Whore, in an appeal preferred by the contesting defendants in an  action, 
the plaintiff’s claim was dismissed, b u t tho Supremo Court inadvertently  
om itted to mnko a formal order th a t  n decree granting tho defendants’ 
counterclaim  for delivery of possession of tho property in dispute should bo 
entered in  addition to tho decree for tho dismissal of the plaintiff’s claim —

Held, th a t as tho omission was on accidental one within tho m eaning o f 
soction ISO of tho Civil Procedure C'odo tho judgm ent and decree could bo duly  
nraonded.

Z jlP P L IC A T IO X  to am end a- ju d g m en t and  decree o f the Sup rem o  
C ourt.

C . T h ia g a lin g a m , with .1. A'a g en d ra , for th e  1st and And d efen d a n t-  
a p p e lla n ts , petitioners.

I f .  IT. T a m b ia h , w ith  C . tih u n m u g u n a y a y a m , fur tho plaintilF- 
resp ond en t.

.S'. S h arvan a-n da . for the 5th  d efen d an t-resp on d en t.

O ctober l-t, 1955. G r a t i a e s , J .—
C ur. a d v . vu lt.

T h is is an  application  for th e  a m en d m en t in certain  respects o f  tho  
ju d g m e n t and  decree o f  this Court d a ted  9 Mi M arch. 1955.

A  w om an nam ed Sellam m ah an d  her h usb and  the 5th  d efen d an t  
h ad  by a  deed  P 2 dated 1st F eb ru ary , 19-17, c o n v e jr d  the land in  d isp u te  
to  th e  1 st an d  2nd defen dan ts. S cllam m ah  died  shortly  th ereafter  
le a v in g  as her heirs the p la in tiff  an d  th e  3rd, 4 th , and 5th  d efen dan ts:  
T h e d eed  provided  in ter  o /ia  ( ! )  th a t  th e  1st an d  2nd  defendants m u st  
reeo n v ey  .tho p roperty  to  S cllam m ah  an d  th e  5th  defendant on p a y m e n t  
o f  an  agreed  su m  as consideration  w ith in  a stip u la ted  period a n d  (2) 
th a t  in  th e  m ean tim e the f ig h t  o f  th e  1 st an d  2nd  defendants to  o b ta in  
d e liv e ry  o f  p ossession  o f  th e  p rop erty  sh o u ld  be postponed.

N o tw ith sta n d in g  the exp iry  o f - t h e  s t ip u la ted  period th e -p la in t i f f  
su ed  th e . 1st an d  2nd  d efendants for a  re co n v ey a n ce :-. The 1st arid 2n d  
d efen d a n ts d isputod  their lia b ility  t o  p a r t  'with their t itle  a t  th a t  s ta g e  
an d  cou n tercla im ed  (1) a d e c la ra tio n -th a t th e y  were' tho owners o f  th e  
p rop erty : (2) accrued  dam ages an d  co n tin u in g  dariiages u ntil th e y  w ere  
p laced  in  v a ca n t possession  as purchasers u nder tho deed  P2.

5------Lvii
2-----J. n  50323-1,592 (J 1/55;



OS GRATIAEN, J .— Thambipillai v. Mulhucumarasuamy

T h e learn ed  tr ia l Judgo held  th a t th e  transaction  w as in  rea lity  a  m ort
gage, so  th a t  th e  right to  a  roconvoyance w as n ot barred b y  lapse o f  tim e. 
A ccord in g ly , ho en tered  a  decree in  favou r o f  th e  p lain tiff (subjoct to 
cortain  con d itions which are no lon ger m aterial) and dism issed the claim  
in  rocon vcn tion . On appeal, how ever, th e  Court took a different view  
o f  th o  tran saction . In  m y  ju d gm ent, w ith  which Sansoni J . agreed, 
I  h eld  that- P  2 operated  as an ab so lu te  sa le  o f  th e  property subject only  
to  th o  con d itions p rev iou sly  m en tion ed . A ccordingly, th e  judgm ent 
under appeal w as se t  aside and  th e  p la in t if f s  action  w as d ism issed  w ith  
costs in  b o th  Courts. A  decree w as p assed  in str ic t conform ity  w ith the  
term s o f  m y  judgm ent .

I t  lia s  n ow  been brought to  our n o tice  th a t  through inadvertence, and  
for no o th er  reason, m y  jud gm ent, w ith  w hich  Sansoni J . expressed  
concurrence, had  o m itted  to m ake a n y  order in respect o f  the claim in 
rccon vcn tion  o f  tho  1st and  2nd  d efen d an ts— th a t is  to  say , in  respect 
o f  th e ir  p rayer for a declaration o f  t it le  paid consequential re lief on  the  
basis th a t, as a lleged  in  paragraph 13 o f  tho answer, “ th e  p la in tiff and  
th e  3rd, 4 th , and  oth  d efendants were in  wrongful possession o f  tho  
p rop erty  ” . I t  m u st a lso  be ob served  th a t, a lthough  th e  prayer to  the 
answ er d id  n o t exp ressly  ask  for a w rit o f  ejectm en t, certain issues had  
b y  co n sen t been raised  a t tho tr ia l in v itin g  a decision  w hether, in the  
circum stances o f  tho case, tho 1 st an d  2nd  defendants were en titled  to  
th is  re lie f  as w ell. T h is disposes o f  D r. T ham biah’s argum ent that- th is  
C ourt liad  in  an y  event- no pow er on appeal to  grant tho 1st and 2nd  
d efen d an ts a n y th in g  m ore than  a bare declaration o f t it le  and a decree 
for accrued  and  continu ing  dam ages.

M y ju d gm en t d a ted  Oth M arch, 19.35, w ith  which .Sansoni J . agreed, 
ex p re ss ly  h e ld  th a t  th e  1st an d  2nd  defen dan ts were tho absolute owners 
o f  th o  p rop erty  b y  right o f  purchase an d  also th a t their l ight to delivery  
o f  p ossess ion  (w hich  had  been p ostp on ed  b y  agreem ent for a  period  
o f  2 1  years) had  sin ce accrued to  them . U nfortu nately , we “ accid en 
ta lly  ”  o m itte d  to  m ake a  form al order th a t  a  decree to  th is effect- should  
be en tered  in  ad d ition  to  tho decree for th e  d ism issal o f  the p la in tiff’s 
claim . W e certa in ly  d id  n o t in ten d  to  reserve th e  im portant question  
o f  th e  1st and  2nd d efen d an ts’ r igh ts for determ ination  in  an y  other  
p roceed in gs. Sansoni J . has au thorised  m e to  confirm that, hi his case 
to o , th e  “ om ission  ” or “ slip  ” w as “ accid en ta l ” .

D r. T ham biah  has su b m itted  th a t th is  Court has no power under 
se c tio n  189 o f  th e  Civil P ro ced iu e  Codo to  grant the relief asked  
for. H e  relied  on  D co n is  v . S a m a ra s in g h e  k but that judgm ent was 
p ron oun ced  a t a  t im e  w hen th e  C ourt’s pow ers under section  1S9 (in  
its  orig inal form ) were, s tr ic t ly  lim ited  to the correction o f  variations  
b etw een  th e  jud gm en t and  tho d ecree an d  clerical and  arithm etical 
errors. In d eed , it  w as to  m eet su ch  a situ ation  as has now  arison that 
th e  la n g u ag e o f  tho  section  w as ex ten d ed  by O rdinance N o. 26 o f  1930 
t o  casus w here an error nt an y  ^iiidg/nctit o r  o td e r  had arisen fiom  an ^ .

j (lull) i s  .V. r.. n. so.
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accidental s lip  or  om ission  T he pow ers n o w  in v o k e d  b y  th o  1st 
and 2nd d efen d a n ts aro co-extcnsivo  w ith  th o so  v e s te d  in  th o  Courts 
in  E n glan d  b y  v ir tu e  o f  Order 2S R ulo 11 o f  th e  R u le s  o f  th o  Suprem o  
Court. A s L ord  W a tso n  exp la in ed  in  I ia l lo n  v. H a r r i s  1 :

“ W hen an  error o f  th a t  kind has been  c o m m itte d , i t  is  a lw ays  
w ithin  th o  co m p eten cy  o f  th e  Court, i f  n o th in g  h a s in terv en ed  w hich  
renders i t  in ex p ed ien t or inoquitablo to  d o  so , t o  correct th e  record  
in  o rd er to  b r in g  i t  in to  h a rm o n y  w ith  the o rd er  w h ich  th e  J u d g e  o b v io u s ly  

M eant to  p ro n o u n c e . ”

W ith regard to  th o  decisions exp lain ing th e  sco p e  o f  soction  1S9 a lter  
i t  w as am en d ed  in  1930, W an igasch ara  c. K ir ih n m y  - m erely  decided  
th a t th e  soction  ca n n o t, after judgm ent, be in v o k o d  fo r  th e  purpose o f  
granting a  p a r ty  re lie f  w hich  through h is ow n in a d v e r te n c e  h e h ad  om itted  
to claim  a t  th o  tr ia l. In  such  a case there w as c lea r ly  n o  slip  or om ission  
on th e  p art o f  th e  Court itself. M a p a la th a m  v . E l a y a v a n 3 is equally  
inapplicable, b ecause thcro the Court had  been  m is le d  in to  en tering a 
judgm ent w hich  i t  d id  in ten d  to  enter, b u t w h ich  w as la ter  d iscovered  to 
be w rong in  law . S ection  189 does n o t em p ow er a  C ourt to  correct 
m istakes o f  it s  ow n  in  law  or otherw ise, ev e n  th o u g h  ap p aren t on  th e  
face o f  th e  order. B r ig h t v. S e l la r 4. T h e lim ited  ju r isd ic tio n  o f  a  Judge  
to  correct d ecis io n s w hich he su b seq u en tly  d isco v ers  to  lie w rong was 
recently ex p la in ed  in  H a r r iso n  r. H a r r i s o n 5. H a v in g  pronounced  
judgm ent, lie  s t ill  reta ined  control over th e  caso u n til th e  order g iv in g  
effect to  h is ju d g m e n t is  form ally com p leted — i.e ., u n til, in  C eylon, a 
decree or order h a s  p assed  th e  seal o f  th e  Court. R o x b u rg h , J .,  accord ingly  
was held  to  h a v e  th e  pow er to  recall an order w h ich , b efore  i t  w as form ally  
draw n up, p assed  an d  entered , was d iscovered  to  b e con trary  to  a  decision  
pronounced d uring  th e  in terva l b y th e  H o u se  o f  L ord s. B u t  th a t  juris
d iction  is q u ite  in d ep en d en t o f  section  189 or o f  O rder 2S R id e  11.

P iy a ra ta n a  U n n a n se  v . IVaharehe U n n a n s c G is  n o t  m ateria l to  tho  
present prob lem  ; in  th a t  case there was n o  v a r ia n ce  in  fa c t  betw een  the  
particu lar d ecree an d  th e  judgm ent on  w hich  i t  w a s  b ased . T he Judicia l 
C om m ittee w as sa tisfied  th a t the trial Ju d g e  h a d  “ d e lib era te ly  refrained  
from decid in g  th e  t it le  to  a  certain  a llo tm en t o f  lan d  ” .

In  tho p resen t ca se  w e havo tho power, an d  w e are c lea r ly  under a  duty , 
to  grant tho  first an d  second  defendants re lie f  a g a in st  th e  error which  
lias arisen from  an accid en ta l om ission or s lip  fo r  w h ich  I  w a s  prim arily  
responsible. T ho ju d gm en t d ated  9th  M arch, 1955 , m u s t  now' be corrected  
so  a s  to  bring i t  in to  harm ony w ith  tho  order w h ich  S anson i, J .,  and I 
ob v iou sly  in ten d ed  to  pronounco on th e  earlier  O ccasion. A ccord ingly, 
let tho ju d gm en t be am ended so  as

(I) to  d eclare th o  1 st and 2nd d efen d an ts e n t it le d  a s  aga in st the  
p la in tiff, an d  th e  3rd, 4 th , ancl 5 th  d e fe n d a n ts  to  th o  land  
d escrib ed  in  tho  Schcdulo to  tho p la in t, an d

1 (1S92) A . C. 517, at 500. * (1904) I  K . B . 6.
5 (1937) 7 C. L. tV. 134. 5 (1953) IV. L . It. 230.
3 (1934) 41 X . L . It. 115. • (1950) 51 X .  L . 11. 313 (P . C.).
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(2) to  ordo'r th a t  th o  p la in tiff and the 3rd, 4th , and  5 th  defen dan ts  
• bo ejected  fo rth w ith  from  tho said  land, and  th a t  tho  1st and 

2nd d efon d ants "bo placed  in  vacan t possession  thereafter .

L et th e  decree d a ted  9 th  M arch, 1955, also be brought in to  conform ity  
w ith tho judgm ent so  am en ded . Mr. T hiagalingam  s ta te s  th a t  th e  1st 
and 2nd defendants do n o t  p ic ss  their counterclaim  for dam ages provided  
th a t their ap plication  fo r  a w rit o f  ejectm ent is allow ed. I  w ould  there
fore m ake no order in  resp ect o f  dam ages.

T he plaintiff and  th o  3rd, 4 th , and 5th  defendants m u st p ay  to  the  
1st and 2nd d efen d an ts th o  costs o f th is  application.

S w a n , J .— I agree.

A p p lic a tio n  a llow ed .


